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H. R. GAITHER, 
called for plaintiff; sworn. [332] 


Direct Examination 

Mr. Scampini: Q. Mr. Gaither, your address 
is where ? A. 333 Montgomery Street. 

Q. What is your profession or business? 

A. Banking. 

Q. Are you president of the Pacific National 
Bank of San Francisco ? A, Team: 

Q. How long have you been its president? 

A. Sinee about 1929. 

Q. Is it not a fact that on or about 1932 or 1933 
the City National Bank of San Francisco was 
merged with the Pacific National Bank of San 
Francisco ? A. The stock was purchased. 

Q@. And shortly thereafter Pacific Empire Cor- 
poration and Pacific Empire Holdings as a result 
of the merger became substantial holders of the 
outstanding stock of the Pacific National Bank of 
San Francisco; is that correct? A. Yes. 

Q. And Mr. Maffei and Mr. Arnold became 
directors of the bank, is that mght? 

A. That is right. 

Q. Is it true or not that sometime in 1940 Mr. 
Peter Bercut became a director in your bank? 

A. Yes. 

Q. Did he succeed Mr. Arnold as a director? 

A. Not necessarily Mr. Arnold. We put Mr. 
Bercut on. Mr. Arnold had been out previous to 
that time. 
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Q. Then Mr. Maffei discontinued ? 

A. That is right. 

Q. Now, for a period of years the bank carried 
some very heavy loans for Pacific Empire Holdings 
and Pacific Empire Corporation, did it not? 

A. Yes. 

Q. Going back to the days of the merger of the 
City National Bank with the Pacific National Bank, 
is that correct? A. Yes. 

@. Can you state whether those loans were 
secured or unsecured—whether your records show? 
They do. 

Were they secured ? 

They were secured. [333] 
Were they amply secured? 
We had ample security. 

Q. Now, sometime in 1940 or thereabouts did 
the Pacific National Bank of San Francisco carry 
any loans for Merchants Ice & Cold Storage Com- 
pany ? A. Yes. 

Q. Do your records indicate approximately how 
much those loans were at the end of 1940? 

A. They do. 

Q. Will you please state how much those loans 
were? | 

A. On January 1, 1941, the Merchants Ice & 
Cold Storage Company owed us $21,690.01. We 
had discounted bills receivable of $43,726.20, and 
the Merchants had a contingent liability, covering 
paper notes for their own customers of $53,598.11. 
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@. As to the item which you have just last read, 
is 1t not true that that represents commercial paper 
taken by Merchants Ice & Cold Storage Company 
from its customers and discounted at the bank? 


A. Yes. 

@. And was it good commercial paper? 

me Abt waist 

Q. Was it a good loan for the bank? 

A. It was. 

Q. Take the notes payable to the bank by Mer- 


chants Ice & Cold Storage Company of approxi- 
mately $21,000. 

A. That also was amply secured by an ice con- 
tract. 


Q. By an assignment of an ice contract? 

A. Yes. 

@. Did you consider it to be a good loan? 

A. Yes, I did. 

@. There were also some accounts receivable? 

A. Yes, $42,726.20. 

Q. Secured by accounts receivable current how 
much ? 


A. I eould not give you the exact figure, but I 
think it was a margin of least 10 or 15—I know it 
was 10; it might have been 15. 

@. Did you consider that to be a good loan? 

A. I did. 

Q. Is it or is it not true that during the _ latter 
part of 1940 Pacific National Bank of San Fran- 
cisco criticized any of the loans [334] of the Pacific 
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Empire Holding Company or Pacific Empire Cor- 
poration ? 

A. The Pacific Empire Holdings loan and Pa- 
cific Empire Corporation were criticized because 
the main security was our own bank stock. 

Did you consider that loan to be a good loan? 
I did. 

Who criticized that loan? 

The National Bank Examiners. 

Because of soine statutory condition ? 

On the statutory condition that it was 
secured directly by our own bank stock. 

Q. Was there any criticism of any Merchants 
Ice & Cold Storage Company loan? 

A. The only criticism of the Merchants Ice & 
Cold Storage Company was back in 1939 when the 
National Department ruled that when you gave the 


POPOPSO 


limit of any one loan to a corporation you had to 
include in that loan the obligation of the corpora- 
tion where the holding company had more than fifty 
per cent of the outstanding stock. 

Q. Was that criticism cleared up subsequently 2 

A. It was. 

Q. Now, as a matter of fact, the loan of the Pa- 
cific Empire Corporation was subsequently repaid 
in full by the sale of Pacific National Bank stock? 

A. Correct. 

Q. Did Pacific National Bank of San Fran- 
cisco, to your knowledge, or you as president ever 
bring any pressure to bear upon Merchants Ice & 


Peter Bercut, et al. 505 


(Testimony of H. R. Gaither.) 

Cold Storage Company, Pacific Empire Holdings 
or Pacific Empire Corporation, or Mr. Arnold, to 
pay off this loan of the Merchants Ice & Cold Stor- 
age Company ? 

A. The only thing we said was that we had re- 
duced the line of their credit on account of the 
National Bank ruling on it. 

Q. Did you ever bring any pressure on them 
toward disposition of the Merchants Ice & Cold . 
Storage stock in order to do that? 

A. No. 

Mr. Scampini: That is all. Take the witness. 

[335] 
Cross Examination 

Mr. Naus: Q. Mr. Gaither, you spoke of an 
item of $21,690 secured by an ice contract? 

A. Yes. 

Q. When was that security given? 

A. We had that loan at various times, at one 
time back in December of 1939, and it was paid up, 
and then we took it back again, on October 24, 
1940. 

Q. Now, that ice contract, would you describe it 
a little more for his Honor? What do you mean 
by ice contract? 

A. As I understand, it was an agreement be- 
tween the Merchants Ice & Cold Storage Company 
and the National Ice & Cold Storage Company 
whereby they formed a delivery ice company. 

Q. The City Ice Delivery Company ? 
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A. The City Ice Delivery Company. What per- 
centage of interest the Merchants Ice & Cold Stor- 
age Company and what interest the National had, I 
don’t know. 

@. But you loaned on the security of the con- 
tract ? A. Yes. 

Q. For the making and the delivery of ice for a 
period of about a year? 

A. Probably two years. 

®. That was ice to be thereafter made in the 
future? A. That is correct. 

Q. That is to say, it depended on the ability of 
the Merchants Ice & Cold Storage Company to pay 
its power bills and wages, taxes, and so on, and keep 
making ice for the contract period? 

A. I think the company had other assets besides 
that. 

Q. Now, what was the interest rate on that last 
loan there ? 

A. I cannot answer that, but I think it was six 
per cent. 

Q. Couldn’t it have been as high as eight per 
cent ? 

A. I ean verify it for you. I have some records 
here, if you will permit me to look at them. 

Q. As of January 1, 1941, the date that you 
gave, what was the interest rate as of that time? 

A. Excuse me if I am a [836] little slow on 
picking it out. I do not have much to do with this 
work. 
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The Court: There are not many bank presidents 
who can do what you are doing now. 

Mr. Naus: I am informed by the accounting 
department of the Merchants Ice & Cold Storage 
Company that they were paying, as I understand 
it, eight per cent. There could be a mistake. I 
don’t know what the fact is. 

A. I have not got that record here; that one is 
missing, but I think it was six per cent. I could 
verify it. 

Q. I will pass that. On the bills receivable 
$42,726 that you discounted, what was the rate of 
discount ? A. Either seven or eight per cent. 

Q. More likely eight than seven? 

A. Probably so. 

Q. On the contingent paper what was the rate 
of discount? A. Six per cent. 

Q. By the way, you recall, do you not, along 
about January 8, 1941, the sale of the Merchants 
Ice & Cold Storage stock to Mr. Bercut? 

A. Yes. 

Q. Subsequent to that sale, state whether or not 
you reduced the interest rate charged the Merchants 
Ice & Cold Storage Company. 

A. After the sale we did. Mr. Bereut guaran- 
teed the loan. 

Q. You reduced it to what rate—what per cent? 

A. I ean tell you that in a minute. Yes. 

Q. In other words, you reduced the interest from 
whatever rate it was to four per cent simply be- 
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cause Mr. Bercut was in and gave you his personal 
guarantee? | A. Yes. 

Q. What was the maximum amount you extended 
those credits at any time since he got in there? 

A. $115,000, we made a loan, and I think the 
guarantee was $100,000. [337] 

Q. In other words, after taking the company 
over Mr. Bercut gave his personal guarantee, which 
the bank accepted ? A. It did. 

Q. Up to a maximum of $100,000, and they were 
perfectly willing to accept that guarantee and re- 
duce the interest rate? A. That is right. 

@. When you extended that credit to Merchants 
Ice '& Cold Storage Company you were doing it 
on the strength of Mr. Bercut’s personal guarantee ? 

A. Yes. 

Q. He had filed a financial statement with you 
of his condition ? A. Yes. 

Q. Will you state what his financial net worth 
purported to be, as you recall? 

A. It was in the rough—I couldn’t give you the 
exact figures—approximately a million dollars. 

Q. As I understand, you were perfectly willing 
to extend any reasonable amount of credit on the 
basis of his financial report showing a net worth of 
one million dollars? A. Yes. 

Q. In other words, Mr. Bercut’s personal credit 
was substantially better than the credit of the Mer- 
chants Ice & Cold Storage Company, was it not? 

A. Yes. 
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Redirect Examination 

Mr. Scampini: @Q. Had you ever refused any 
reasonable extension of credit to the Merchants Ice 
& Cold Storage at any time? 

A. Not as long as they had security. 

Q. You would not, of course, refuse it if it had 
been requested on the basis of any reasonable 
security ; is that true? A. Yes. 

@. Whether on Mr. Bercut’s individual security 
or Merchants Ice & Cold Storage security, or any- 
body else’s? — A. That is right. 

Mr. Seampini: That is all. [838] 

Mr. Naus: I have been informed I was in error 
on the loan on the ice contract. That was six per 
cent. 


ee 


WALTER O. H. PLAGEMANN, 


called for plaintiff; sworn. 


Direct Examination 

Mr. Scampini: Q. Mr. Plagemann, your full 
name is Walter O. Plagemann? 

A. Walter O. H. Plagemann. 

Q. I have known you for some years? 

A. Yes, you have. 

Q. You have been secretary of the Merchants 
Ice & Cold Storage Company for many years, 
haven’t you? A. Yes, I have. 

Q@. How many years have you been secretary ? 
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A. Ihave been there as secretary—I don’t know 
exactly—I have been twenty-five years with the 
company. 

@. You were secretary when I was a director 


of your company ? A. Yes. 

Q. You were secretary under Mr. Sherman’s 
regime, were you not? Wes. 

Q@. And under Mr. Stratton’s and Mr. Vincent’s 
regime ? A. Correct. 

Q@. And under Mr. Arnold’s? A. Yes. 

Q. So you know the history of this company 
pretty well, don’t you? A. Yes. 


@. How far back does it go? 

A. In 1917 I started in as a clerk and gradually 
worked myself up to be assistant secretary and 
finally secretary-treasurer. After a few years, after 
four or five years, I was assistant secretary, and in 
1929 or 1930 I became secretary. 

Q. Mr. Plagemann, during the years 1917 clear 
up to 1928, when the depression started in, in 1929, 
the Merchants Ice & Cold [839] Storage Company 
had some good earning seasons? 

In previous years? 

Yes. A. Yes. 

It always earned money? 

Not always. 

When did it not earn money? 

Well, in 1924 the new building was put up, 
and in 1927 it gradually dropped down. 
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Q. In 1929, of course, the depression set in all 
over the United States? A. Yes. 

Q. Isn’t it true that during the period from 
1929 down to 1935 the entire industry as a whole, 
and by that I mean the cold storage and ice indus- 
try, throughout the United States, had practically 
the same down trend in business activity as was 
suffered by the Merchants Ice & Cold Storage Com- 
pany ? 

A. All over the United States there was a down- 
ward trend. 

Q. That is true of its competitor, the National 
Ice & Cold Storage Company? 

A. Everybody suffered. 

Q. The National Ice & Cold Storage Company 
defaulted in their bond issue? 

A. As far as I recall. I never studied it to see, 
but I understand it did. 

Q. Did the Merchants Ice & Cold Storage Com- 
pany through all of this period of the depression 
ever default on its bond issue? 

A. Not until the reorganization was put through. 

Q. Was that a default? 

A. It was an indication, in my opinion, that 
something had to be done. 

Q. The bondholders gave it an extension on the 
payment of the principal, didn’t they? 

A. Five years. 

Q. Did it ever fail to make the payment of inter- 
est on the outstanding bonds from the very incep- 
tion ? 
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A. Not the interest; the interest was not de- 
faulted at any time provided for until the year the 
reorganization plan was put into [340] effect. 

Q. Then they continued to pay interest during 
the moratorium ? A. Yes. 

Q. The bond issue was originally $1,200,000? 

A. Yes. 

Q. It is down to a little more than $600,000? 

A. Yes. 

Q. All of that has been paid out of earnings of 
the company, hasn’t it? 

A. Well, whether you would eall it earnings of 
the company or how you would interpret it, I don’t 
know. 


Q. You have not had any new capital invested? 
A. No. 

Q@. At any time since the bond issue? 

A. No. 

Q. Clear down to the present time? 

A. No. 

@. And the company paid off its obligations, is 

that right ? A. Yes. 


Q. Have you ever closed down business? 
A. No. 
Q. Have you continued to operate the business 


ever since then? A. Continued right along. 
Q. Sometimes, of course, you had some difficulty 
in meeting your obligations? A. ‘Correct. 


Q. But you were never closed down by any of 
your creditors, were you? 
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A. Well, pretty close sometimes. 

Q. You managed to survive? A. Yes. 

Q. You managed to survive better than the Na- 
tional Ice & Cold Storage Company? 

A. I don’t know about the condition of the Na- 
tional Ice & Cold Storage Company. I know we 
had quite a problem with the Merchants Ice. 

Q. As a matter of fact, Mr. Plagemann, under 
the regime of Stratton and Vincent and Mr. Sher- 
man and Mr. Arnold there was some very poor 
management, was there not, in your opinion? 

A. Yes. 

(. There were a lot of shenanigans in the com- 
pany, were there not? [341] 

A. They thought money was growing on trees. 

Q. You recall the time that Mr. Scampini was 
up at the Merchants Ice & Cold Storage Company 
and called Mr. Sherman a crook, don’t you? 
Weren’t you there? 

The Court: I don’t know how much that is going 
to help us here, hearing any remarks like that. 

Mr. Secampini: Q. Now, Mr. Plagemann, have 
you with you today the appraisal of the properties, 
of the land and buildings, by the American Ap- 
praisal Company of 1927? A. ‘I have. 

You have delivered to me three volumes. 
The first book is the summary. 

No. 1? A. That is No. 1. 

This is the summary, is that right? 

. That is the summary. 

Mr. Seampini: I will offer this in evidence as 


>OOPES 


O14 Thomas H. Wingate vs. 


(Testimony of Walter O. H. Plagemann.) 

the summary in lieu of two enormous volumes as 
the appraisal of the company’s land and real estate 
in 1927, and ask that it be marked plaintiff’s ex- 
hibit in order. 

The Court: It may be admitted and marked. 

(The volume was marked ‘‘Plaintiff’s Exhibit 
36,’’) 

Mr. Scampini: Q. Now, in 1936 there was a 
report or, an appraisal made of the company to be 
used in the reorganization proceeding by an en- 
gineer by the name of J. D. Galloway? 

A. Yes. 

Q. Have you that with you? A. Yes. 

Mr. Naus: I do not think that appraisal prop- 
erly describes this; it is more like an engineering 
analysis. I do not think it 1s an appraisal. 

Mr. Scampini: It is an engineering appraisal 
by J. D. Galloway, civil engineer, under date of 
1936, and it was delivered to the company, was it 
not, Mr. Plagemann, and used by [842] the company 
in connection with its reorganization proceeding un- 
der 77b before this court for the purpose of amend- 
ing the bond indenture and getting the postpone- 
ment of the bond payments; is that right? 

A. Yes. 

Mr. Seampini: I offer this in evidence as plain- 
tiff’s exhibit next in order for what it may be 
worth to the Court. 

The Court: It may be admitted and marked. 

(The document was marked ‘‘ Plaintiff’s Exhibit 
oH.) 
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Mr. Scampini: Q. Now, Mr. Plagemann, as sec- 
retary of the company are, you familiar with the 
transactions wherein and whereby the Allied Prod- 
ucts Company was indebted to Merchants Ice & 
Cold Storage Company for a certain amount of 
money, and sometime in the year 1941 was that 
account paid by Allied Products Company by deliv- 
ering to the company 500 shares of stock of Frost- 
craft Corporation ? 

A. It was delivered to Mr. Peter and Henri 
Bereut. 

Q. .What happened to the account? 

A. The account was paid to the Merchants Ice & 
Cold Storage Company after Peter and Henri Ber- 
eut had delivered their check to the Allied Products 
Company. 

Q. Then Allied Products Company delivered the 
check. to Merchants Ice & Cold Storage Company? 

A. Which was credited to accounts receivable. 

Q. Then this block of stock, which I think aggre- 
gated 500 shares, was taken by you to Frostcraft 
Corporation, was it not? 

A. As a representative of Peter and Henri 
Beruct. 

Q. What did they say to you when they deliv- 
ered it? 

A. I asked them to transfer it into the name of 
Henri and Peter Bercut. 

Q. Have you got custody of or are you familiar 
with an account showing advances to L. R. Arnold 
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by the Merchants Ice & Cold [8438] Storage Com- 
pany? Have you got it with you? 

A. I have. 

Q. May I see it, please? A. Yes. 

Q. Now, there have been handed to me certain 
ledger sheets entitled ‘‘Account No. 111, Lloyd 
Richard Arnold, Advances.’’ Will you state what 
they are, Mr. Plagemann? 

A. In July, 1939, there was an advance made to 
Mr. Arnold on account of his salary; prior to July 
31, 1939, Mr. Arnold had drawn $1,936.76. 

Q. Did he continue to draw down money from 
the .Merchants Ice & Cold Storage Company? 

A.' This money was transferred out of advance 
and given credit to him for his salary—this money 
that he had spent or advanced was wiped out by a 
journal entry, July 31, and charged up to his office 
salary. 

Q. Thereafter did he continue to draw down any 
further advances? 

A. During 1939 that was wiped out by an entry 
of December 31, 1939, crediting Mr. Arnold and 
charging Joseph McInerney. 

. @. How much did he draw down from that? 

A. $1,156.44. 

Q. What do you mean by charging Joseph Mc- 
Inerney ? A. On the orders of Mr. Arnold. 

®. He told you to open an account receivable as 
due you from Joseph McInerney and you cleared 
up that account, is that right? 
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A. Cleared up Mr. Arnold’s advances. I cleared 
Mr. Arnold’s account and charged Joseph Mc- 
Inerney. 

Q. Did Mr. Joseph McInerney have any ac- 
count ? 

A. That was on the orders of Mr. Arnold, presi- 
dent of the Merchants Ice & Cold Storage Company. 

Q. Thereafter did he continue to draw down any 
money ? 

A. He did in 1940. He did not receive his salary 
check at one time, but he drew it as he wanted the 
money, and I charged it to his salary. Mr. Arnold 
gave me a check on December 31, 1940 [344] for 
$1,562.80 all together with a credit discount for ex- 
penses which he had incurred, and he gave me 
vouchers for it, which were O.K. and audited by 
Mr. Heer. That cleaned up that account. 

®. How much was that account at that time? 
How much did he owe? 

A. That was $1,562.80. 

The Court: If I follow the testimony, was that 
on the salary? 

Mr. Scampini: Q. Was that an advance to him 
on his salary ? 

A. An advance of money he drew; his salary 
was charged against that, and he still owed $1,562.80 
after his salary was taken out of it. 

Q. How was that paid off? 

A. A check was given to me on December 31, 
1940, and on January Ist or 2nd Mr. Arnold took 
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that check back and charged it to the holding com- 
pany. 

Q. In other words, he gave you his check and 
took the check back and charged it to the holding 
company ? A. Took it out again. 

Q. Have you got the account in there for the 
holding company ? 

A. This is the 1939 suspense account of the hold- 
ing company. 

Q. What is that? 

A. Money that was paid in advance to the hold- 
ing company was put in this suspense account. 

Q. During the year 1939 was there any money 
advanced to the holding company ? 

A. The balance at the end of 1939 was $35,949.29. 

Q. Owing to whom? 

A. ‘That was advanced to the holding company. 

Q. Now, at the end of 1938 did the holding com- 
pany owe any money to Merchants Ice & Cold Stor- 
age Company ? 

A. In 1938—there was no suspense account in 
1938. 

Q. Let us put it another way: At the end of 1938 
did Merchants [345] Ice & Cold Storage Company 
owe money to the Pacific Empire Holdings? 

A. In 1938 I am informed they owed the Pacific 
National Bank under the ice contract. 

Q. Did they owe any money to the Pacific Em- 
pire, Inc.? 

A. For money borrowed on the ice contract. 
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@. Can you state whether or not any of these 
advances which your records seem to indicate were 
money owing by the Pacific Empire Holdings were 
advances made by cash or check? A. Checks. 
To whom ? 

Made out to the Pacific Empire Holdings. 
Have you got any of those checks? 

I have those checks. 

How much do those checks aggregate at the 
end of 1939? 

A. $46,999.29 were the charges against that ac- 
count. 

Q. What do you mean by charges? 

A. That is the checks that were charged to that 
account less the $11,050 which was entered at differ- 
ent times crediting different ledger accounts that we 
had in the general ledger pertaining to the holding 
company. For example, on January 31—pardon 
me; I have to change my testimony. I was looking 
at the 1940 ledger sheet. I will have to change that. 
In 1939 there was a debit balance of $32,899.24 in 
this suspense account. It shows that they owed that. 
There was a journal entry clearing out that account. 

Q. How was it cleared up? 

The Court: What does the journal entry reflect? 

The Witness: It reflects the clearing out of that 
account and charging in other accounts to dispose 
of this balance. 

Mr. Scampini: Q. Was it ever actually paid 
off, this balance, or was it just shifted around ? 

A. It was shifted around from place to place. 
This was never paid up. It is still owing. [346] 


OPOoOPSeO 


520 Thomas H. Wingate vs. 


(Testimony of Walter O. H. Plagemann.) 

@. I notice here there are a lot of items, 250, 
250, 200, 200. What are those checks for? 

A. Checks that were delivered to the holding 
company in the holding company’s name. 

(). Did you deliver checks to Mr. Arnold or Mr. 
Maffei or Mr. Heer and charge them to the holding 
company ? 

A. No, they were always made out to the Pacific 
Holdings Company. At times Mr. Heer would re- 
ceive a check in his own name and it was charged 
to salary. Mr. Maffei would receive his check and 
that was charged to old notes of 1935 and 1936 of 
the holding company. 

Q.' Whenever those individuals wanted any 
money they would go down to the Merchants Ice & 
Cold Storage Company and help themselves and 
shift the books around and charge tt to this, that or 
the other? A. Yes. 

Q. That is the way they ran the Merchants Ice 
& Cold Storage Company ? A. Yes. 

Mr. Scampini: ‘That is all. 

Mr. Naus: No questions. 

The Court: We will take a recess now until two 
Jos 1a 

(Thereupon a recess was taken until 2:00 p.m 
this date.) [847] 


Thursday, May 6, 1943—2:00 P.M. 
Mr. Scampini: Is there any objection to having 
admitted in evidence the exhibits which are marked 
for identification ? 
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Mr. Naus: I would hke to know what particular 
ones they are. 

Mr. Scampini: I now offer in evidence, may it 
please the Court, a copy of the auditor’s report 
made as of June 4, 1940, for the period ending 
December 31, 1939, prepared by John F. Forbes & 
Company, which was examined by counsel on the 
other side during last evening. 

Mr. Naus: No objection. 

The Court: It may be admitted and marked. 


PLAINTIFE’S EXHIBIT No. 38 


JOHN F. FORBES & COMPANY 
Certified Public Accounts 
Crocker Building 
San Erancisco 
June 4, 1940 


Merchants Ice and Cold Storage Company 
Battery and Lombard Streets 

San Francisco, California 

Dear Sirs: 

We have examined the balance sheet of the Mer- 
chants Ice and Cold Storage Company as of Decem- 
ber 31, 1939, and the statement of income and earned 
surplus for the year then ended, have reviewed the 
system of internal control and the accounting pro- 
cedures of the company and, without making a de- 
tailed audit of the transactions, have examined or 
tested accounting records of the company and other 
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supporting evidence, by methods, at times, and to 

the extent we deemed appropriate. 
We present our report consisting of the following 
financial statements and comments: 


Exhibit 
A—Balance Sheet, December 31, 1939. 
B—Statement of Income and Earned Surplus 
for the Year ended December 31, 1939. 


Plant, Property and Equipment 
The plant property and equipment are recorded 
on the books at the September 1, 1927, valuation 
determined by The American Appraisal Company, 
plus subsequent additions at cost and less retire- 
ments at book valuation. 


Land—$865,608.55 


Recording the land, site of the company’s plant, 
at the September 1, 1927, appraised valuation 
thereof, $865,300.00, resulted in a write-up of $148,- 
775.26, which latter amount is shown as surplus 
arising from appreciation. 

Buildings, Machinery, and Equipment— 
$2,266,017.14 
Reserve for Depreciation—$1,262,709.17 

During the year ended December 31, 1939, there 

was a decrease of $74,852.67 in the depreciated book 


valuation of the plant buildings, machinery, and 
equipment as shown in the following summary: 
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Provision for depreciation for the year ended 
December 31, 1939, has been made at the composite 
rate of 314% per annum. This rate has been used 
by the company in making provision in preceding 
years and is the rate recommended by The Ameri- 
can Appraisal Company in connection with its ap- 
praisal of the company’s plant property and equip- 
ment as of September 1, 1927. 


Real Estate (Acquired in Settlement of Accounts 
With Acme Ice Cream Company )—$27,922.42 


This real estate, previously owned by the Acme 
Ice ‘Cream Company in connection with the fore- 
closure sale. Pending appraisal, the real estate was 
recorded in the accounts at December 31, 1938, at 
the approximate assessed valuation of $25,000.00 for 
the land and $5,000.00 for the improvements. As of 
December 31, 1939, these original recorded valua- 
tions have been adjusted to reflect an appraised val- 
uation determined by the General Appraisal Com- 
pany as of May 15, 1940. 

Title to the property is recorded in the name of 
Lloyd R. Arnold. We inspected an unrecorded in- 
denture dated April 20, 1939, by which Mr. Arnold 
and his wife release and forever quitclaim the real 
estate unto the Merchants Ice and Cold Storage 
Company. 

At date of acquisition the property was subject 
to a first mortgage thereon in the amount of $13,- 
500.00 payable to The Anglo California National 
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Bank of San Francisco with interest at the rate of 
6% per annum. Subsequent payments under the 
mortgage have reduced the amount of the principal 
indebtedness to $12,100.00 as at December 31, 19388. 


Investments in Securities (Cost or Nominal Val- 
uation )—$26,437.40 


The securities owned at December 31, 19389, were 
as follows: 


Pledged as collateral to first mortgage bonds: 


Union Merchants Ice Delivery Company — 1380 
shares common capital stock of $100.00 each.....$22,643.40 


Appleton Investment Company—10 shares com- 


mon capital stock of $100.00 each ee 1,000.00 
Purity Spring Water Company—792 shares com- 

mon capital stock of $1.00 each csesssscceseseneee 792.00 
Aeme Ice Cream Company—2,500 shares common 

capital stock of $100.00 carcbrin cee ccccscssessnsesseeeeeeee 1.00 


National Ice and Cold Storage Company of Cali- 
fornia 314%-6% gold bonds, due 1952—$2,00.00 
11s (G? 2) Se eae eae 2,000.00 


Pledged as collateral to mortgage payable—Bay 
Counties Land Company—1,499 shares common 
capital stock of $1.00 cacti ccc cccsseeeessnssssceeceneeeee 1.00 


Toei eee oe ll $26,437.40 


The securities were verified by certifications ob- 
tained from the trustee and mortgagee. Market 
quotations on the securities were not available as 
at December 31, 1939. 
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The income recorded during the year ended De- 


cember 31, 1939, with respect to the investments 
was as follows: 


Union Merchants Ice Delivery Company........................$390.00 
Appleton Investment Company .ec.ccccecccccccccsssssscessssseeeessseee 20.00 
National Ice and Cold Storage Company of 
OC UAT 2) 9 se asc Silas 70.00 
10h) net... SOME core. $480.00 
Cash—$6,415.57 


The cash balances at December 31, 1939, consisted 
of the following: 


Cash on deposit : 
The Anglo California National Bank of 


SCM MMICISC Oe 2... ee $ 415.99 
Bank of America, N. T. & S. Accesses 166.50 
Pacific National Bank of San Francisco: 
Geermenall ae COUIE ancceenccscccsannescccstettateeecee ee 5,431.08 
ISG eA COOUTE See Med eee ee 1.00 
MIS; ACCOUNT diate aioe. eee ee 1.00 
Total cash on Gepost. = $6,015.57 
UNIT as W100 618 ave see Non nano Donen eee enE rece cce oca net eT 400.00 
Oe ts eee ee $6,415.57 


The office fund was counted and found to consist 
of cash and vouchers. The cash on deposit was 
verified by reconciling the amounts with those 
shown on certifications received directly from the 
depositaries. 
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Note Receivable—$1,503.18 


The above amount represents the balance due on 
a note of Sgobel & Day Company. 

We were informed by the attorney for Merchants 
Ice & Cold Storage Company that the affairs of 
Sgobel & Day Company are being administered by 
the Board of Trade and that in his opinion, a final 
hquidating dividend of not to exceed five per cent 
of the original indebtedness of $1,803.86 may be 
expected. The reserve for doubtful note and ac- 
counts receivable includes a provision to cover the 
anticipated loss on this note. 


Accounts Receivable 


Customers (Approximately $77,000.00 Pledged as 
Collateral to Notes Payable to Bank)—$107,- 
643.37 


Following is a summary of the accounts receiv- 
able at December 31, 1939, classified as to age or 
periods of the charges: 


IP Waly OU glee 1010) 0G (ke $ 45,250.39 
SUIMersre) TON tsb. cu 30110101 1,6) ee 40,486.95 
Sobre VCMCOVGL Babs |HOMEO N=) \'/ 2?) cr ean 7,810.40 
JGR Cle a aan 14,095.63 

NC | $107,643.37 


According to records, $44,915.08 had been collected 
on the above accounts during the period from Janu- 
ary 1, 1940, to March 31, 1940. 
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Certain customers whose accounts aggregated 
$51,473.13 as of March 31, 1940, were requested to 
confirm the amounts shown as due from them at 
that date. With relatively minor exceptions, the 
debtors responding confirmed the amounts shown 
as due from them at March 31, 1940. 


Other—$9,497.85 


The accounts receivable at December 31, 1939, 
included under this caption were as follows: 
W. A. Sherman, Deceased accesses $9,356.85 
F. Maffei, stockholder and employee (advance 
ei er 135.00 


Dividend on two shares Union Merchants Ice 
Delivery Company Capital StoCK oie 6.00 


Ce ee $9,497.85 


Mr. W. A. Sherman resigned as president of the 
company in 1939. The net increase was $2,580.09 
for the year in the amount due from Mr. Sherman 
represents advances and charges aggregating 
$4,785.09 less salary credits in the amount of 
$2,205.00. We were informed that the amount due 
from the Estate of Mr. Sherman appears to be 
uncollectible. 

The Supplemental Indenture dated April 26, 
1937, issued in connection with the company’s first 
mortgage serial bonds states in Article II, Section 
8(b) that the company ‘‘* * * will not lend its credit 
or advance any of its funds to any of its sharehold- 
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ers, officers or employees, nor, without a majority 

of the entire board, including specifically the affirma- 

tive vote of the director representing the bondhold- 

ers, to any other individual, firm or corporation 

whatsoever; * * *”’ 


Reserve for Doubtful Accounts—$26,500.00 

The notes and accounts receivable were discussed 
as to collectibility with Mr. Lloyd R. Arnold, Presi- 
dent, and from this discussion and the review of the 
accounts, it appears that the reserve of $26,500.00 
is adequate to provide for losses which may be sus- 
tained on the nate and accounts as at December 31, 
1939. 

Due From Globe Brewing Company 


With Chattel Mortgage as Collateral Thereto— 
$12,365.02 


This amount receivable arose during the year 
ended December 31, 1939, upon the assumption by 
the Merchants Ice and Cold Storage Company of 
its obligation as guarantor of an indebtedness of 
the Globe Brewing Company to the Acme Brew- 
eries. The amount receivable at December 31, 1939, 
is composed of the following items: 


Payment to Acme Breweries made to 


MBS CeTmMOeT SU | GO cecescccceesseczeccecvrnescseovonessseceemenarsare $ 8,688.33 
Amount due Acme Breweries unpaid at 

[DYSCGSTT YET 751 | 14/5 18 Jolene eee euune leanne Se aeae cee Un Te 2,476.69 
Other expenditures to December 31, 1989........... 1,200.00 


lol ee $12,365.07 


——————— 
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In assuming its obligation, the Merchants Ice and 
Cold Storage Company acquired the rights of the 
Acme Breweries as mortgagee under a chattel mort- 
gage on certain machinery and equipment executed 
by the Globe Brewing Company, as mortgagor. We 
were informed that subsequent to December 31, 
1939, and the payment of the amount of $2,476.69 
due Acme Breweries, an assignment of the chattel 
mortgage was executed. In the opinion of officers 
of the company, the amount receivable will be real- 
ized in full upon the foreclosure and disposal of 
the mortgaged machinery and equipment. 


Without Collateral—$11,509.92 


This is the amount of the receivable from the 
Globe Brewing Company arising from charges made 
prior to January 1, 1939. The receivable was re- 
duced during the year ended December 31, 1939, by 
$7,500.00, the estimated realizable value stated in 
the accounts of bottles and cases received from the 
debtor in partial settlement of its indebtedness. 

Any loss which may be sustained on this account 
receivable is deemed to be provided for by the re- 
serve for contingencies. 
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Unamortized Bond Discount and Expense, 
and Reorganization Expense—$32,578.90 
These accounts for the year ended December 31, 
1939, are summarized in the following: 


Balance, Amorti- Balance, 


December 31, zation, December 31, 

1938 1939 1939 
Bond discount and expense.....$16,177.63 $1,904.91 $14,272.72 
Reorganization expense .............. 20,749.41 2,448.23 18,306.18 
LC) en $36,927.04 $4,348.14 $32,578.90 


The balance is being amortized over the period to 
the maturity of the first mortgage 614% serial 
bonds. 


Commissions and Expenses on Preferred 
Capital Stock—$11,063.57 


These expenditures and the amount thereof de- 
ferred at December 31, 1939, are summarized as 


follows: 


Commissions and expenses paid in prior years 
in connection with the issuance of the com- 
pany’s preferred capital Stocks $15,582.50 
Less proportionate amount applicable to shares 
of the preferred stock reacquired by the 
(LONE OF 1105 eens 0 4,518.93 


Remainder—Deferred at December 31, 1939........$11,063.57 


The amount written off was charged to surplus 
arising from acquisition of preferred capital stock 
at less than par value. 
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First Mortgage 614% Serial Bonds Maturing From 
April 1, 1942 to April 1, 1949—$659,500.00 


The amount of bonds outstanding at December 31, 
1939, was verified bya certification obtained from 
the trustee. 

The maturity dates of the bonds outstanding are 
as follows: 


deere A OA 2 sae, ee $ 40,000.00 

SAVIOR let OA he ee. See 40,000.00 

April, 1, W944. ote Dee 38,000.00 

2570) 1 [i (ae U2 See re 45,000.00 

yori 1, WONG. ae ee 45,000.00 

| April’ 1 O47 pope. 3 45,000.00 
pri VS OAS eee 44,000.00 

Sor MV OEG ee Beate 362,500.00 
$659,500.00 


Notes Payable to Bank—$62,148.15 


This indebtedness at December 31, 1939, was rep- 
resented by notes with various maturities payable 
to the Pacific National Bank of San Francisco, 
with interest at the rate of 8% per annum. As col- 
lateral thereto accounts receivable aggregating ap- 
proximately $77,000.00 at December 31, 1939, were 
pledged. 

We were informed that the Pacific Empire Cor- 
poration and Pacific Empire Holdings, Incorpo- 
rated, jointly have executed a guarantee not to 
exceed $50,000.00 with respect to loans obtained by 
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the company from the Pacific National Bank of San 
Francisco. 
The amount of the indebtedness was confirmed 
by the bank. 


Note Payable to Pacific Empire 
Holdings, Incorporated 


Section 2 of Article II of the Supplemental In- 
denture dated April 26, 1937, executed by the Mer- 
chants Ice and Cold Storage Company in connec- 
tion with the reorganization of the company, pro- 
vides as follows: 

‘‘The Company covenants and warrants that 
it hag obtained from Pacific Empire Holdings, 
Ine. and Pacific Empire Corporation (the own- 
ers and holders of a majority of the outstand- 
ing common stock of the company) an agree- 
ment to the effect that, until such time as the 
Company shall have retired Bonds (exclusive 
of all bonds heretofore retired and Bonds now 
held in the treasury) having an aggregate prin- 
cipal amount equal to the aggregate principal 
amount of Bonds having original maturity dates 
on or prior to April 1, 1948, to-wit, $297,000.00 
of Bonds, they will look for the payment of the 
indebtedness now owing to them by the Com- 
pany in the amount of $36,750.00, secured by 
an assignment of all rentals and payments ac- 
cruing to the Company under that certain lease 
dated April 28, 1936, between the Company, as 
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lessor, and Globe Brewing Company, as lessee, 
solely to such security, and that such agreement 
cannot be modified without the consent of the 
Trustee.’’ 


The changes during the year ended December 31, 
1939 in the indebtedness of the Merchants Ice and 
Cold Storage Company to the Pacific Empire Cor- 
poration and Pacific Empire Holdings, Incorpo- 
rated, are shown in the following summary: 
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T'o provide for the liquidation of the unsubordi- 
nated portion of the demand note dated December 
29, 1939, and any additional loan or loans, the com- 
pany on that date assigned to the Pacific Empire 
Holdings, Incorporated, all the amounts payable to 
the Merchants Ice and Cold Storage Company by 
The Union Ice Company under an agreement dated 
November 1, 1938. 

In view of the provision for repayment contained 
in Section 2 of Article II of the Supplemental 
Indenture and the fact that the Globe Brewing 
Company is not in operation, the portion of the note 
subordinated has been excluded from current la- 
bilities at December 31, 1939. 


Miscellaneous Notes and Contracts Payable 


The miscellaneous notes and contracts payable 
classified as a current liability at December 31, 1939, 
on the accompanying balance sheet were as follows: 
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In addition to the indebtedness shown above, the 
company is liable to C. C. Moore & Co. in respect 
of notes payable maturing after December 31, 1940, 
aggregating $3,258.42. This amount is not shown as 
a current liability on the accompanying balance 
sheet. 

Yours truly, 


(Signed) JOHN F. FORBES & COMPANY 


O39 


Peter Bercut, et al. 


(Plaintiff’s Exhibit No. 38—Continued ) 


(Testimony of Walter O. H. Plagemann.) 


ZP'CC6 LG 


ZG T16 898 T$ 


L6°G0E £00°T 


GG’g09'G98 $ 


twa | RN UOT{eNIeA po yeIdsIdeq—suIp[Ing 


00°000‘GT $ crea cetieces sconce Sorononacacag doen gcnU GOO CA RENaSAOTENO GOES TaACAnERROSCREAAACoORCROEincEanOOCaS Coo SHER aSAReEcocecrnerceneenae wg dasteieckeadecsaees puey 
-OFGL ‘GT ABW fo se Auedwog 
: (Auedwuo0g weeig 


dT VWDY YIM S}JUNODOR JO JUOTUATI}eS UL poalnboe) o}eIsq [Voy 
a amend ama re UOTTeN[eA Yyoog poyeeideg 
—juewdinbe pure Ayedoad yuelg 


a ae UOTJENI[BA YOod poyeros1deq—aAepurewmoey 
PeeOneial. ma. ar aa UOI}eIoaIdop OF eAAsod Ssor] 
TAmCMOIOGG Ce 9 ame quowdmnbe puv Asouryory ‘ssurpring 

sence Ipisnd ane denocaca ee cacwowsuecdesdgeavsudwacekavccacewaase verte ¢xsseet ton eate stedeué tee causevctaccecdeuvacdssesencetevebecudsscadecceseveserecsesees puery 


:UOT}E[NVA YOO 4 SJUIUAIIJOI SSeT pue 4SOd 18 SUOT}Ippe JueNb 
-asqns snid ‘Auedwog [esteiddy ueroueuy oyy, Aq pourmieyep 
uorzenjea ‘PZGL ‘T dJoquejdeg) yuowdmby” pure Ayodoig jur[g 


SLASSV 
686l ‘TS YAAWHOAC “LAGHS HONVIVA 
(VtuLOfI[eQ Ul poyetod10d0uT) 
ANVdWO)D WOVUOLS AION GNV HOI SINVHOUAN 


V yIqIy xn 


Thomas H. Wingate vs. 


o40 


.) 


(Plaintiff's Exhibit No. 38—Continued) 


= 


v of Walter O. H. Plagemann 


Himoen 


(Tes 


L6'°6S0 901 
O0'00G'L 
Ob PPL G6 


ecceceresne tesss ys 


= 7 re 


00 00596 


OV PPO RLU 
G8 L6V'6 
LEEWO'LOL | 


NU 


SL GOGH 
LgGIv9 — $ : i. 
OV LEV OS 4 
00'L — 
OvVOEVOZ F - 
Oya [A 


(ONPUA vfQuUzrptod 


NPONNU ULI PUYOL, 


PUPUUITHo) O[EH Foy Ploy KOs put Koyo 
my LO PU rMuboy 


VIQUA Load 
HJUNODON PU OJOU PMPPQNOP LO, OALOKO HHOr 


ottrepes 


VIO 


(1 91ON veK) Log 
(yung op ofQu dud kOyOU OF PRaopuy[oo 
paspeoyd QO QOOLLE Apopuixodddn) Kavita psny, ) 
POIQUAIOOL SPUNOI VY 


tee fetes '— O{LQRALIIDE OFOR 
{[huy) 


 RIVUANY PUL ) 


HOLPLIOOK 


NPUOUIPROALL [UJOY, 


vpquaud oARAOUL OF PRIOYPE]OO NUE podpofe] 
HPUOY VHUSPAIOW FRAY OY [MAoPUppOO KU Pospofe 


(Opqupuau jou ‘“GeeL ‘TE f9qttooog, yu suOrpEyonh 


UOLPUOPRA [RULIOU 40 4800) HOLpLItooy UL SPHOUTNOATY 


O41 


Peter Bercut, et al. 


(Testimony of Walter O. H. Plagemann.) 


(Plaintiff’s Exhibit No. 38—Continued) 


————————————— 


0G'SL6 ZIT oF 


GS SLL'6S 


POPFLY ES $ 


GG'6LE 
68°LL0°G 

PE°SL9 01 
LG’890'TT 
06°8L9°ZE 


26 606 TT 
Z0'S9E'ST 


ernest TOE 
aa mers Oe eS uolj10d poidxeun—suniweid sdueinsuy 


Coe rer ee potted o1nynyg 0} s[qvotjdde soxey, 
emai Yo04s [Vyided poiseyeaid uo sesuedxe puke SUOISSTUULOD 
Ga iene aces eno omamagsiorre Pa We eamngess 0 ta are ee SUI XO) 

UOIYVZIUBSIOII Pue ssuedxe pUe JUNODSIP pUuog pozIjOWeU—, 


Ssosleyy palsezeq 
or ocsciruascto Auevduloy SuImeig eqols) Wort onp [eqO], 


ae lec acme ae ee ro meager BAO IB TOD NOU TLA. 
ets nee eee 019194} [V19}LT[OD SV 9SVSIOM [o}}VVYO YIM 


:(% 9J0N 908) AUBdWOD sUIMOIG BqOTH Wor ong 


—~r tS 


Thomas H. Wingate vs. 


O42 


(Testimony of Walter O. H. Plagemann.) 


(Plaintiff’s Exhibit No. 38—Continued) 


00°000°ST eo etewc cen ccssccccrecccescoccccsesceracenesescocneeccenanececstocesse Ca I}ON 90S) SoIDUISUIJUOD 10} DAIOSOY 
12282091 erecccdecnsncvonscesccccnnsccnsevnseccasenasannnunencnasnaaeeessqnenaqneno= SOTqTTIGery queding [e10], 
$2 F00'8 vt soc SU Ne «ear RR PPE PRE Re ee Ee EMA 12th ence PET AI 1010 
00°GL6 yoo4s [eyided potiojoid UMO JO SJUsWIeIse oseyoind uo ong 
TOT Spuoqg UO jseleJUI pento0V 
Cueiog cE abesctact chess valet ema mecca laces uaeg Pt RCE cnc iaetaeeceeeoteeetrcerr 13110 
23° 1L6S ES seeeeee PER RSEROCESSSACCO TE CREDO SESE HOSEL EE OS COCE CT On EOC CE OSE RSE ZoSC CAC NE aad pen RE SECO AMC CONES Aysodorg 
LVS9SG ~~ (JS010JUL SUIPNIOUL) VSIYOUBIT 94v1G PUL BULODUI [eLapa 
> Saxey, 
Cae ELEM eres ag sr ae preg 
:aTqeAeg sjUNOIDYy 
02082 6 ennnesnseneecnnacccencnassesennsscnnnocencnssennancrssonaoboacnnenenectansceaessocencnsncanccansnenesnnnaneunernnnnewasensee SHOOULTIOOSTI 
Paeigot ~—" (Pp 9JON 90S) poyesodioduT ‘ssulploy eiidwuy oyloeg 
: afqvAed sjovijuod puv Sa}OU 19YIO 
CL SFL 329 $ came c cannes crneccceccneenereceneccccenecec cece ceuneccacceceesocsonsescococeoessasenoonseatascenuensenscanas [e497 [[00 SR posped 


Q[QVAIVded SJUNODDe sSAOWIOJSND YWAA—YUeq 04 s{qeAed sojoN 
:SOTIIqery JUuatIND 


Gece — (1v0A 9UO JO}JJV SULINJVW SJUSWMT[VISUL) BTGeAB So}JON 
cHxoLce i ——a-——_—_—_—_—_—_—* ojeIsq [Voy J9yIOQ Uo s[qvAeg osVs IO] 
Weeeene (g eJON 90S) poyesrodsoduy_ ‘ssuipjoy sardwiq oyloeg 0} ong 
00'00S°6S9 $ a a a SUIPULISJNQ—Aepulewoy 
o0'00s‘0rPGS at ag ae cs aa ae peyjaouro pue pewideped ssary 
KOMOU0GIk ee ponsst A][VUISIIO puB pezl4oy Ny 


‘6S61 “T [dy 0} ‘CP6E 
‘T [lady woay sutnjyeyy ‘spuogq [eleg %%9 oeesyIO ysuly 


SHILVUAVI'T 


043 


Peter Bercut, et al. 


(Testimony of Walter O. H. Plagemann.) 


(Plaintiff’s Exhibit No. 38—Continued ) 


‘GyImesey} Uoryounfuod 


UL Pet 9G P[hoys pues JUIIU9}e}S BAO? oY} Jo jAed [eIsoJUL UL OINYT}SUOD ..GSGL ‘TE 10q 
“Wad9(J “JOoYG vur[eg 0} SeJ0N-1004,, pepytyue asvd Zurmojor ey uo Ssulteedde sajou oy, :910N 


0S°8L6 SLT cd 


«90° PLS‘S9T 


00°S6L SIFTS 


«98 69E'S6E 
O8'S6L'sEz $ 
6L'C89'F 
GS L8S‘6L 
9S GLL'SFL $ 


00°S1S°666 


OO'OST OTF $ 


‘SoINSY pod Sojoua([, 


cer deol ere enema a [240], 
~on[ea red Uevyy Sst 12 Yo0}s [eyrdeo uowUIOD Jo UOT}TISINbIy 
“onypea ivd UvYy Sse] 1@ yoo4s [eyded porzezoad Jo UOTyIsINboy 
mm eee eee puel JO onyea ut uoryeIoiddy 
>WOd1f SUISILY 
: (ped Ul poyep) snydang 


Soxeys OST 

“LOT ‘SuIpueys]nO ‘BIULOJITVO JO 91819 94} JO MB UOTYeI0d 

“102 [V1oUat) 94} FO (T)ZPE UoTJIeg Jo suortstaoad oy} Japun 

SLIP[OYYOOIS WIZ poiinboe sozeys OOQO'F Sse] Seqeys OST‘TIT 

‘Pousst ‘ontea red jnoyIM sareys NOO‘OOS ‘PeztTaoyyne) UowWUIO) 

eee cemeneecennnnasecarornncscnrssenewecncnanaccenenmacccnnnnassesetenanaasarsansneracennsannscaceccccesacansccerece, soreys CIO LP “oul 

“puvzysyng ‘“JI[VOQ JO 04%19 9Y} JO MET UOT}eIOdIOD [eI9Uay 

9} JO (T)ZPE UoTJoeg JO suOTSTAOAd ay} AOpUN SAap[oyyo04s 

wWoiy poriinboe sareys e@‘zpe'pe sSsoT Soreys Gyep‘99 ‘pens 

“SE /YoRo QO'OT$ JO soreys ¢ZEg‘g,) eaTeINUNO %) pedltezorg 
>(@ dJON 908) YooWg Teydeg 


O44 


Thomas H. Wingate vs. 


(Testimony of Walter O. H. Plagemann.) 


(Plaintiff’s Exhibit No. 38—Continued) 


Merchants Ice and Cold Storage Company 


FOOT-NOTES TO BALANCE SHEET, 
DECEMBER 31, 1939 


Note: 


I, 


Accounts receivable—Other include $9,356.85 
due from Mr. W. A. Sherman, deceased, who 
had resigned as president of the company in 
1939. The net increase of $2,580.09 for the year 
ended December 31, 1939, in the amount re- 
ceivable represents the excess of advances and 
charges over salary credits. 


. The Globe Brewing Company was not in opera- 


tion at December 31, 1939. Any loss which may 
be sustained on the account receivable without 
collateral is deemed to be provided for by the 
reserve for contingencies. 


. The indebtedness to the Pacific Empire Hold- 


ings, Incorporated, excluded from current lia- 
bilities at December 31, 1939, is subordinated 
under the provision of Section 2 of Article II 
of the Supplemental Indenture dated April 26, 
ee 


. To provide for the liquidation of the current 


hability, the company assigned to the Pacific 
Empire Holdings, Incorporated all the amounts 
payable to the Merchants Ice and Cold Storage 
Company by The Union Ice Company under an 
agreement dated November 1, 1938. 
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5. Payment of dividends on the cumulative pre- 
ferred capital stock was discontinued on April 
30, 1927, and such dividends were in arrears 
approximately $369,000.00 at December 31, 1939. 
One of the provisions of the Supplemental In- 
denture, dated April 26, 1937, with respect to 
the company’s first mortgage 642% serial bonds, 
prohibits the payment of dividends on any class 
of its stock until such time as the company 
shall have retired bonds of the face amount of 
$297,000.00, which is the amount of presently 
outstanding bonds having maturities from April 
1, 1942 to April 1, 1948, as extended, pursuant 
to the Supplemental Indenture. 


6. The company was contingently lable for notes 
receivable discounted in the amount of $58,- 
341.19. 


Exhibit B 


MERCHANTS ICE AND COLD STORAGE COMPANY 
STATEMENT OF INCOME AND EARNED SURPLUS 
FOR THE YEAR ENDED DECEMBER 31, 1939 


Revenues: 
SUACIEE 2) Ge ee ee Ee ae $310,063.73 
TGS. ebeceeees Mevecscresss caccdioence eee ee 60,495.45 
LOIRE ene pte i 10,161.89 
Miscellaneous iicceeseccecssscsscsssssescseessssnsnescesecesnseceeee 5,683.79 


AOA PROV CTU CS) sacecccecssescessetcczsccactccoteeestszrtcenstomes $386,404.86 
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Expenses: (exclusive of provision for 
depreciation) : 


Executive Salaries ccccccccccccccssssssssssseeeveccsen $ 21,900.00 
OMIGe Salas saint EL ee 11,873.32 
Other salaries aNd WAGES .ecccccsssccecene 120,139.63 
Fuel, power amd Wate ien..ccccccccccccsccseecsneesn 40,296.81 


Maintenance and repairs—Materials 4,942.27 
Miscellaneous plant operating 


ESAIDCTISOS 28. SD 2.22 aaa 2,914.51 
Aiwae Gena a ee fee 29,503.27 
Solicitation, ete.—Entertainment, 
CUAVOM ANG OUMOT coos coo cnee ee 11,938.01 
BPMN NIE Gs caondostessehctsesiesanccinsts-cecespeaaes seer 7,382.36 
Professional S@TVICES ceesrecsssssssssessenecseesssacseeee 3,936.27 
Stationery and printing and postage 2,459.81 
Telephone and telegraph... 2,412.70 
NSD ISPere Ea) ale nro See 0,168.98 
Oat oo et ne $264,867.94 
Profit from Operation Before Provision for 
1 2) Oy SKON) FIO 0 een ener) occ ee $121,536.92 
Other Income Credits: 
Dividends LeCO1VE oiieccccecsnscccecccesssssesssssssseee $ 410.00 
Imtenest earned | 2c 82.84 
Total ............... ee ee 492.84 


Gross Income Before Provision for Depreciation $122,029.76 


Income Charges: 
OMe? MILES 2 2. cece l ee $ 42,867.50 
Other int@West csc eee 13,437.83 
Amortization of reorganization ex- 
pense and bond discount and 


Pop. 012) Se ee ees 4,348.14 
Uncollectible accounts receivable........ 1,396.91 
Miscellaneous \...222e.:.cn ee oe 343.38 


Ota: :: Sad 62,393.76 
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Net Income Before Provision for Depreciation....... $ 59,636.00 
| sa ConieESI Ley 4 Te Ke) gan DY) oy CAC: (0) | 12;608256 
Li Re es eR 7 In -0c $ 13,996.36 


Surplus Charges: 
Additional loss on acquisition of Acme 


Ice Cream Company Property............... $2,077.58 
Provision for prior years’ accumulated 
DIE bys eXGi (6) (| 3,236.47 
Taxes applicable to prior yeav.................... 639.28 
esac ee et, 5,953.33 
Gross Dement fom the Year nese cee $ 19,949.69 
Surplus Credits—Miscellaneous items applicable 
UD (DEORE. eae ee ene ae 2,185.93 
Mite DemelG LOT tie Vo Car nace cet $ 17,763.76 
Wemeit-at beemning of Y ears. 377,605.60 
CG CIERERE 101016 aCe HC =k) eee eee aee ae e $395,369.36 


[Endorsed]: U.S. Dist. Ct. N. D. Cal. No. 22339. 
Plf’s Ex. No. 38. Filed 5-6-4383. Walter B. Maling, 
Clerk. By J. P. Welsh, Deputy Clerk. 


—— oe 


Mr. Scampini: I now ask that Exhibits 2, 3, 4, 
5) and 6 for identification be admitted in evidence. 

Mr. Naus: If your Honor please, I am not dis- 
posed to make any objection to their admission, but 
I do not want to be understood as admitting the 
validity of them. 

The Court: They may be admitted and marked. 
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(Plaintiff’s Exhibits 2, 3, 4, 5 and 6 for Identifi- 
cation were received in evidence. ) 

Mr. Scampini: I will ask that Plaintiff’s Ex- 
hibit 138 be admitted in evidence. 

Mr. Naus: I make the same comment as to the 
last offer. I am admitting nothing as to the validity 
OIE 1h. 

The Court: It may be admitted and marked. 

(Plaintiff’s Exhibit 13 for Identification was 
received in evidence. ) 

Mr. Scampini: I will ask that Plaintiff’s HEx- 
hibits 14, 16, 17, 18, 19 and 23 be admitted in evi- 
dence and marked. [348] 

Mr. Naus: No objection. 

The Court: Let them be admitted and marked. 

(Plaintiff’s Exhibits 14, 16, 17, 18, 19 and 23 for 
Identification were received in evidence. ) 


PLAINTIFE’S EXHIBIT No. 16 


MERCHANTS ICE AND COLD STORAGE 
COMPANY 
(Incorporated in California) 
Lombard and Battery Streets 
San Francisco, California 


Aug. 4, 1939 
To the Stockholders of 
Merchants Ice and Cold Storage Company: 
The Balance Sheet of the Company, as certified 
to by Messrs. Haskins & Sells, Certified Public Ac- 
countants, as of December 31, 1938, is herewith de- 
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livered, accompanied by the Profit & Loss State- 
ment with comparisons, showing the results of the 
operations for the annual period of 1938. 
Respectfully submitted, 
By Order of the Board of Directors, 
L. R. ARNOLD 
By: L. R. Arnold, President 


HASKINS & SELLS Alexander Building 
Certified Public 155 Montgomery Street 
Accountants San Francisco 


ACCOUNTANTS’ CERTIFICATE 
Merchants Ice and Cold Storage Company: 

We have made an examination of your balance 
sheet as of December 31, 1988 and of the related 
statement of income and profit and loss deficit for 
the year 1938. In connection therewith, we made a 
review of the accounting methods and examined or 
tested accounting records of the Company and other 
supporting evidence in a manner and to the extent 
which we considered appropriate in view of the 
system of internal accounting control. 

In our opinion, based upon our examination, the 
accompanying balance sheet and the related state- 
ment of income and profit and loss deficit with 
their footnotes, fairly present, in accordance with 
accepted principles of accounting consistently fol- 
lowed by the Company, its financial condition at 
December 31, 1938, and the results of its opera- 
tions for the year ended that date. 

HASKINS & SELLS. 
April 24, 1939. 
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Note: 


al 


4. 


At December 31, 1938, Globe Brewing Company 
was not in operation; any loss which may be 
sustained, however, in the ultimate realization 
of this receivable is deemed to be provided for 
by the reserve for contingencies. 


. The Supplemental Indenture, dated April 26, 


1937, securing the first mortgage 644% serial 
bonds contains, among other provisions, a pro- 
hibition against loans and advances to officers, 
employees, ete., from Company funds. The 
Company is also an accommodation endorser on 
note of Mr. Wm. A. Sherman, President (re- 
signed subsequent to December 31, 1938) in the 
amount of $2,500.00. 


. Payment of dividends on the cumulative pre- 


ferred capital stock was discontinued on April 
30, 1927, and such dividends were in arrears 
approximately $340,000 at December 31, 1938. 
One of the provisions of the Supplemental In- 
denture, dated April 26, 1937, with respect to 
the Company’s first mortgage 614% serial 
bonds, prohibits the payment of dividends on 
any class of its stock until such time as the 
Company shall have retired bonds of the face 
amount of $297,000.00, which is the amount of 
presently outstanding bonds having maturities 
from April 1, 1942, to April 1, 1948, as ex- 
tended pursuant to the Supplemental Indenture. 
The Company was contingently liable for notes 
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receivable discounted in the amount of approxi- 
mately $67,000 at December 31, 1938; as such 
notes were received in connection with advances 
made on merchandise stored, the merchandise 
constitutes collateral to the advances. 

5. During the year 1938 the Company made pro- 
vision for anticipated losses not so provided for 
as at December 31, 1937, as stated in its annual 
report at that date: as to doubtful accounts re- 
ceivable (see note 1) by charge-offs or reserves 
aggregating approximately $31,000 (of which 
$26,109.40 was charged to deficit account—see 
statement of income and profit and loss deficit) 
and as to advances to Acme Ice Cream Com- 
pany by acquisition of improved San Francisco, 
California, real estate contiguous to its plants, 
subject to $13,500.00 first mortgage thereon. 

In this latter transaction the Company also ac- 
quired one-sixth of the capital stock of Bay 
Counties Land Company (pledged under the 
mortgage) which owns certain tide-lands in 
Alameda County, California. Pending appraisal 
to be made in 1939 the real estate has been re- 
corded in the accounts at its approximate as- 
sessed value, $30,000.00 and the capital stock at 
$1.00 and the excess of the prior advances to 
Acme Ice Cream Company over such recorded 
values, amounting to $35,798.61, was charged to 
deficit account (see statement of income and 
profit and loss deficit). Also during 1938 the 
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Company wrote off, against surplus arising from 
acquisition of preferred capital stock at less 
than par value, the portion of 1ts commissions 
and expenses incurred in connection with the 
original issue of its preferred stock applicable 
to shares of stock reacquired in prior years. 
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PLAINTIFE’S EXHIBIT No. 17 


MERCHANTS ICE AND COLD STORAGE 
COMPANY 
(Incorporated in California) 


Lombard and Battery Streets 
San Francisco, California 


June 15, 1940 
To the Stockholders of 
Merchants Ice and Cold Storage Company: 


The Balance Sheet of the company, as certified 
to by Messrs. John F’. Forbes and Company, Certi- 
fied Public Accountants, as of December 31, 1939, is 
delivered herewith, accompanied by the Profit and 
Loss Statement, showing the result of the operation 
of the company for the year 1939. 


Respectfully submitted, 
By Order of the Board of Directors, 


L. R. ARNOLD 
By L. R. Arnold, President. 
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Offices in 
San Francisco 
New York 
Chicago Crocker Building 
Los Angeles San Francisco 
Seattle 


JOHN F. FORBES & COMPANY 
Certified Public Accountants 


INDEPENDENT CERTIFIED PUBLIC 
ACCOUNTANTS’ OPINION 


Merchants Ice and Cold Storage Company: 

We have examined the balance sheet of the Mer- 
chants Ice and Cold Storage Company as of De- 
cember 31, 1939, and the statement of income and 
earned surplus for the year ended that date, have 
reviewed the system of internal control and the 
accounting procedures of the company, and with- 
out making a detailed audit of the transactions, 
have examined or tested accounting records of the 
company and other supporting evidence, by meth- 
ods, at times, and to the extent we deemed appro- 
priate. 

Provision for depreciation for the year ended 
December 31, 1939, has been made at the composite 
rate of 314% per annum. This rate has been used 
by the company in making provisions in preceding 
years and is the rate recommended by The Ameri- 
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can Appraisal Company in connection with its ap- 
praisal of the company’s plant property and equip- 
ment as of September 1, 1927. 

In our opinion, the accompanying balance sheet 
and related statement of income and earned surplus, 
with notes thereon, present fairly the position of 
the Merchants Ice and Cold Storage Company at 
December 31, 1939, and the results of its operations 
for the year, in conformity with generally accepted 
accounting principles applied on a basis consistent 
with that of the preceding year. 


JOHN F. FORBES & COMPANY. 


San Francisco, 
June.d, 1940. 
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ie 


Accounts receivable—Other include $9,356.85 
due from Mr. W. A. Sherman, deceased, who 
had resigned as president of the company in 
1939. The net increase of $2,580.09 for the year 
ended December 31, 1939, in the amount receiv- 
able represents the excess of advances and 
charges over salary credits. 


. The Globe Brewing Company was not in opera- 


tion at December 31, 1989. Any loss which may 
be sustained on the account receivable without 
collateral is deemed to be provided for by the 
reserve for contingencies. 


. The indebtedness to the Pacific Empire Hold- 
‘ings, Incorporated, excluded from current lia- 


bilities at December 31, 1939, is subordinated 
under the provision of Section 2 of Article IL 
of the Supplemental Indenture dated April 26, 
1937. 


. To provide for the lquidation of the current 
liability, the company assigned to the Pacific 


Empire Holdings, Incorporated, all the amounts 
payable to the Merchants Ice and Cold Storage 
Company by The Union Ice Company under 
an agreement dated November 1, 1938. 


. Payment of dividends on the cumulative pre- 


ferred capital stock was discontinued on April 
30, 1927, and such dividends were in arrears 
approximately $369,000.00 at December 31, 
1939. One of the provisions of the Supplemental 
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Indenture, dated April 26, 1937, with respect to 
the company’s first mortgage 616% serial bonds, 
prohibits the payment of dividends on any class 
of its stock until such time as the company 
shall have retired bonds of the face amount of 
$297,000.00, which is the amount of presently 
outstanding bonds having maturities from April 
1, 1942, to April 1, 1948, as extended, pursuant 
to the Supplemental Indenture. 

6. The company was contingently liable for notes 
receivable discounted in the amount of $58,- 
341.19. 


MERCHANTS ICE AND COLD STORAGE COMPANY 


STATEMENT OF INCOME AND EARNED SURPLUS 
FOR THE YEAR ENDED DECEMBER 31, 1939 


Revenues: 
Storage, ice and refrigeration................. $380,721.07 
us" SCNT 650) 5,683.79 
TaN POV CTINCS acc cccccsccct sce cccctneccnenttnteneneemneene $386,404.86 
Expenses (exclusive of provision for depreciation) : 
FEXOCUTIVE] SALATTCS cccescncsenessnncsesscccccccenssseeeseee $ 21,900.00 
Other salarieS ANG WAGeS...cccccccccceccccese 132,012.95 
Fuel, power and Wate nn..ccccccccsocecsececee: 40,296.81 
“TER OS ie . 29,503.27 
Other plant operating expense.............. 7,856.78 
Solicitation, ete —Entertainment, 
trenwell amid ober ic nee eeccsee 11,938.01 
Professional SOLVICES oanceeccesssssccccscssssseenceeeeee 3,936.27 
Miscellaneous general and adminis- 
MIVA UVC “CXPVCTISCS nn. ccceccssccnmnceceenceettesesenane 17,423.85 


Sal RR oles a ee. 264,867.94 
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Profit From Operations Before Provision for 


Depreciation”... es $121,536.92 
Other Income Credits... 2 eee — 492.84 


Gross Income Before Provision for Depreciation... $122,029.76 


Income Charges: 
Bond Waterstones eee eects $ 42,867.50 
OUNET WNLETESE tocacten..cce ee eee 13,437.83 
Amortization of reorganization ex- 
pense and bond discount and 


CRMC S Oil: 5 Sey ere Sees len nein 4,348.14 
Uncollectible accounts receivable........ 1,396.91 
DVIS COUT COU cpecscccticccsccncccsenersstcsumcnnctestecstcnancnctne 343.38 
_ 0) 3) Eee Soe 62,393.76 
Net Income Before Provision for Depreciation......... $ 59,636.00 
Provision for Depreciation. n..cacscccccsssssssseeeessssncesesseeesnee 73,632.36 
INGt TMB Ge ce dacolees ee $ 13,996.36 


Surplus Charges: 
Additional loss on acquisition of 
Acme Ice Cream Company prop- 


Co) Cl ee 6... am $ 2,077.58 
Provision for prior years’ accumu- 
Jated GePpreclatlOr on. cecceecessssceessstsnecsessenn 3,236.47 
Taxes applicable to prior yeav.............. 639.28 
102! een NOOM Ee ore oaer i mere? 6 8 5,953.33 
Gross Deficit for the Year iincccccccccsscscsssccsseccesssssssssecscnoutssen $ 19,949.69 
Surplus Credits—Miscellaneous Items Applicable 
bO PETOT S YGOR sesso... re ee "2,185.93 
Net Defiert tor the Y ears... ee $ 17,763.76 
Deficit at Beginning of Year... 377,605.60 
Dencitvat ind of Year... 23 ae $395,369.36 


[Endorsed]: U. S. Dist. Ct. N. D. Cal. No. 22338R. 
Plf’s Ex. No. 17. Filed 5-6-43. Walter B. Maling, 
Clerk. By J. P. Welsh, Deputy Clerk. 
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PLAINTIFE’S EXHIBIT No. 18 


MERCHANTS ICE AND COLD STORAGE 
COMPANY 


Lombard and Battery Streets 
Telephone GArfield 7644 
San Francisco 


February 19, 1942. 
To the Stockholders of 
Merchants Ice and Cold Storage Company: 


This time last year, just prior to our annual stock- 
holders’ meeting, it was announced that a new lead- 
ership had assumed the management of your com- 
pany. The announcement related certain facts con- 
cerning the caliber of the new leaders, and inti- 
mated that the mauguration of definite policies, 
which had been conceived and were to be developed 
would improve the financial position in a compara- 
tively short period of time. Bearing in mind that 
the present officers have been directing the affairs 
of the company for a period of only eleven months 
of the year 1941, and based on preliminary results 
for the year, it appears that the predictions made 
at that time were rather well founded. 

For the first time during the past ten years your 
company will show a net profit of somewhere in the 
neighborhood of $5,000.00, compared to a net loss 
for the previous year of more than $50,000.00. 

For the first time in many years current assets 
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exceed current liabilities. The ratio is by no means 
what is desired, but on the other hand, when it is 
considered the accounts payable at the beginning of 
last year stood well over $30,000.00, compared 
to less than $9,000.00 as at the close of the year, 
with a corresponding decrease in funds borrowed of 
approximately $20,000.00, there is a clear indication 
of considerable progress. 

Moreover, the fact that all taxes, interest on 
bonded indebtedness and other outstanding obliga- 
tions were met promptly as they became due plus a 
reduction in funds borrowed denotes careful and 
economical operation. 

While these accomplishments have undeniably 
strengthened the credit and improved the current 
position of the company the outlook for the present 
year is somewhat mixed. Operating costs of every 
description have increased trmendously, labor and 
materials in particular, with further increases in 
prospect. The present state of war, it is true, has 
increased the demand for cold storage occupancy, 
especially freezer space, (below zero temperatures). 
Unfortunately, the amount of freezer space, com- 
pared to cooler facilities (32 degrees to 40 degrees) 
is very limited, consequently heavy expenditures at 
a time when costs are soaring may be necessary 
for the purpose of making cooler rooms adaptable 
for sub-zero temperatures. 

Furthermore, your company faces a severe drain 
upon its resources during the month of April of 
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this year when the first maturity of bonds in the 
sum of $40,000.00 must be retired, together with 
bond interest and taxes all becoming due at approxi- 
mately the same time. In view of these circum- 
stances operations for the year 1942 will demand 
the most watchful and skillful management that 
your officers are capable of rendering, chal- 
lenging their abilities and energies to the utmost. 

The formal notice of the annual stockholders’ 
meeting to be held at the hour of 10:00 a.m. on 
Monday, the 2nd day of March, 1942, is herewith 
enclosed, with a Proxy and self-addressed reply 
ecard to be signed and returned in order that your 
stock will be represented at the meeting, in the 
event you are unable to attend in person. 

The management urges your attendance at the 
meeting, in order that you may be fully informed 
concerning all matters pertaining to the operation 
of your company. 

Respectfully yours, 
BY ORDER OF THE BOARD OF 
DIRECTORS, 
PETER BERCUT, President. 


[Endorsed]: U. 8S. Dist. Ct. N. D. Cal. No. 
22338. Plfis. Ex. No. 18. Filed 5-6-48. Walter B. 
Maling, Clerk. By J. P. Welsh, Deputy Clerk. 
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PLAINTIFF’S EXHIBIT No. 19 


MERCHANTS ICE AND COLD STORAGE 
COMPANY 


Lombard and Battery Streets 
Telephone GArfield 7644 
San E'rancisco 


February 19, 1941. 


To the Stockholders of 
Merchants Ice and Cold Storage Company: 


On February Ist of this year your Board of 
Directors elected a new President and Vice Presi- 
dent to direct the affairs of your company in the 
future. This new leadership is composed of two 
brothers, namely, Peter and Henri Bercut, whose 
record for successful management is well known, 
not only in the State of California, but throughout 
the entire country. In addition to being the chief 
executive of your company the new leader is ac- 
tively the President of the following corporations: 

The English Estate Co.: Owning and oper- 
ating land, orchards and cannery site adja- 
cent to the City of Sacramento; 

The Bercut-Richards Packing Co.: One of the 
largest packers of fruits and vegetables in 
the state. 

The Markets Investment Co.: Owners and 
lessors of land and market properties. 
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The San Francisco City Calf Skin Co.: Special- 
izing in the selection and cure of calfskins 
and hides. 

Bercut Bros. Co.: Operating the Grant Mar- 
ket, in the City of San Francisco, whose vol- 
ume of business at this location, according to 
some authorities is not exceeded at any other 
individual establishment elsewhere in the 
United States. 


The two brothers also own and operate extensive 
apartment house properties in this city and serve as 
directors in various associations and institutions. 

Their financial stability, their close contacts with 
the growers, producers, processors and packers of 
food products are ideally suited to strengthen and 
utilize the capacities of your properties. 

Upon his election, the new president outlined 
briefly his aims and ambitions. His initial action 
based on a naturally limited exploration of the oper- 
ations of your company was to effect substantial 
Savings in interest rates and other fixed charges. 
Administrative salaries were considerably reduced. 
Moreover, he made a declaration that until such 
time as the financial position of the company war- 
ranted it, he did not propose to draw any salary for 
his services. 

With the co-operation of your Board of Directors, 
the personnel of your organization, your preferred 
creditors, the bondholders, and the good-will of your 
many valued customers, he expressed profound con- 
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fidence and utmost faith that the financial state- 
ments of your company will show a marked im- 
provement in a comparatively short period of time. 

The formal notice of the annual stockholders’ 
meeting to be held at the hour of 10:00 a.m. on 
Monday, the 3rd day of March, 1941, is herewith 
enclosed, with a Proxy and_ self-addressed reply 
card to be signed and returned in order that your 
stock will be represented at the meeting, in the 
event you are unable to attend in person. 

The management urges your attendance at the 
meeting, in order that you may be fully informed 
concerning all matters pertaining to the operation 
of your company. 

| Respectfully yours, 
BY ORDER OF THE BOARD OF 
DIRECTORS, 
PETER BERCUT, President. 
[Endorsed]: U. S. Dist. Ct. N. D. Cal. No. 


22338R. Plfs. Ex. No. 19. Filed 5-6-48. Walter B. 
Maling, Clerk. By J. P. Welsh, Deputy Clerk. 
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Mr. Scampini: We submit the plaintiff’s case. 


F. C. WHITE, 


called for defendants; sworn. 


Direct Examination 
Mr. Brownstone: Q. Mr. White, with what firm 
are you associated at the present time? 
A. National Quotation Bureau. 
@. How long have you been associated with that 


firm ? A. Eighteen years. 
Q. What is your position with the firm at the 
present time? A. Pacific Coast manager. 


Q. Will you state generally to the Court what 
business the National Quotation Bureau engages in. 

A. Our function, our primary function, is to cre- 
ate the medium for dealers for the exchange of 
accurate purchase and sale orders with each other, 
and in so doing we publish a trade service. 

@. Does that trade service set forth the bid and 
ask price for various unlisted securities ? 

A. Yes, it does. 

Q. From whom do you get the information from 
which these service reports are made? 

A. All of our information comes from the deal- 
ergs themselves, from our customers. 

Q. If a dealer in unlisted securities makes a bid 
for a certain security in the market, he forwards 
that bid to you and you enter that bid in your trade 
service ? Aq ‘Thais miei: 

Q. Similarly, if he has any securities for sale he 
forwards the price at which he is willing to sell, and 
you print that [849] in your report? 
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A. Yes, that is correct. 

Q. Are the records that you compile used and 
relied upon by dealers in the unlisted market, that 
is, either the bid or asked price for the securities 
set forth in these reports? 

A. I think it is generally conceded that they are. 

Q. Now, in response to our request you have 
brought with you, have you not, your records deal- 
ing with Merchants Ice & Cold Storage securities 
for a certain period ? A. Yes. 

Q. Now, preliminarily, your reports are pub- 
lished in bound form semiannually, are they not? 

A. Yes. After the reporting of the quotations 
they are subsequently recorded in publications which 
are issued monthly. 

The Court: Q. Do you have a daily service? 

A. We publish a daily service, your Honor. 

Mr. Brownstone: Q. Will you produce for us, 
Mr. White, your report on the common and pre- 
ferred shares of Merchants Ice & Cold Storage Com- 
pany for the month of January, 1941. 

A. This will cover up to January 10. 

Q. Mr. White, you have produced in response 
to my question the National Monthly Stock Sum- 
mary, issue of January 10, 1941, and [I will ask you 
to turn to the page which will reflect bid and ask 
prices on Merchants Ice & Cold Storage common 
and preferred shares. A. Yes, I have it. 

Q. Will you read into the record, Mr. White 

The Court: What page, for the record? Identify 
the page. 
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The Witness: 695. 

Mr. Brownstone: Q. You are now reading 
from page 695 of the National Monthly Stock Sum- 
mary, issue of January 10, 1941, with respect to the 
bid and ask prices on Merchants Ice & Cold Storage 
Company common and preferred shares? 

A. Yes. [350] 

Q. Will you read that into the record. 

A. Do you wish the complete record of preferred 
and common shares? 

Q. Yes. 

A. With regard to the bid and asked price and 
the date? 

Q.. Yes. A. January 4, 1941, 11% bid. 


@. For preferred shares? 

A. On the preferred. 

Q. What firm bid that? 

A. Stephenson Leydecker & Company of San 


Francisco. 

Q. Is that.a brokerage firm in San Francisco? 

A. Their office is now closed; they are in Oak- 
land. 

Q. $1.50 a share? A. $1.50. 

Q. Will you continue reading? 

A. On January 8, 1941, $1 bid by Shaw Hooker 
& Company. 

The Court: Q. Are those for preferred? 

A. Those are preferred. In this particular issue 
there is no quotation on the common, subsequent to 
November 1, 1940. 
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Mr. Brownstone: Q. What quotation is shown 
as of November 1, 1940, for the common? 

A. 10 cents bid, offered at 34. 

Q. Offered at 34? A. Yes. 

Q. Now, you referred to Stephenson Leydecker 
& Company bid of 14% on 100 1-4-41; Shaw Hooker 
& Company on 1-8-41, 100 shares at $1. The record 
also shows a bid of Ellworthy & Co. as of 11-1-40 at 
$1, and it also reflects a bid of Hansford & Talbot 
as of 12-2-40 of 100 shares at $1.50. A. ‘Yes 

Q. Will you tell me what the preferred shares 
were offered at there? _ 

A. Well, the quotation of November 1, 1940, 
shows $1 bid, offered at $2. 

Q. I show you now the National Monthly Stock 
Summary, issue of December 10, 1940, and call your 
attention to page 594, reflecting bid and ask prices 
on Merchants Ice & Cold Storage [351] Company 
of San Francisco, par $10 on preferred and also on 
the common, and I ask you to state from the page 
the name of the firm, the date, the amount of the 
bid and the number of shares on the preferred and 
common on November 1, 1940. 

A. Ellworthy & Company, $1 bid, offered at $2. 

Q. Preferred or common? 

A. This was preferred. On December 2, 1940, 
Hansford & Talbot of San Francisco bid 144. 

Q. For how many shares? 

A. For, 100 shares. 

Q. Preferred? 
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A. Preferred. On December 6, 1940, Shaw 
Hooker & Company of San Francisco bid 114 for 
100 shares. 

Q. What is the bid for the common as reflected 
in that report? 

A. The bid on the common is identical with the 
one given previously as of November 1, 1940, of 10 
cents bid, offered at 34, Ellworthy & Company. 

Mr. Scampini: Q. For how many shares? 

A. There is no amount given. 

Mr. Brownstone: Q. Now, Mr. White, in addi- 
tion to publishing special reports concerning the bid 
and ask prices on stocks, do you also publish official 
reports reflecting the bid and ask prices on unlisted 
bonds ? A. Yes, we do. 

Q. I show you what purports to be the National 
Quotation Bond Summary, issue of December 1, 
1940, published by National Quotation Bureau, and 
calling your attention to page 544, I will ask you to 
read into the record the bid prices and asked prices 
for Merchants Ice & Cold Storage Company of San 
Francisco 6144 bonds with the name of the brokers. 

A. On July 28, 1940, Stephenson Leydecker & 
Company of San Francisco bid 78 for five bonds. 
On August 6, 1940, F. M. Brown & Company of 
San Francisco offered two bonds at 82. On August 
12, 1940, Golboff & Hess of San Francisco offered 
five [352] bonds at 86. August 29, 1940, Hansford 
& Talbot of San Francisco bid 76 and offered at 79 
five bonds. On August 30, 1940, F. H. Junger & 
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Company, New York, bid 79. On October 30, 1940, 
Ellworthy & Company, San Francisco, offered one 
bond at 75. On January 26, 1940, Shafft, Snook & 
Cahn bid 65 and offered at 70 five bonds. On No- 
vember 28, 1940, Shaw Hooker & Company of San 
Francisco bid 70 for two bonds. 

Q. Mr. White, I now wish you would come back 
to the stock of this corporation. I show you the 
National Stock Summary in bound form of April, 
1940, and call your attention to page 1773, and I 
will ask you to give us the names of the firms, the 
date of the bid, the amount bid, and the price of 
the bid for Merchants Ice & Cold Storage Company 
preferred and common shares. 

A. On the preferred on December 1, 1939, F. M. 
Brown & Company of San Francisco bid $1 for 100 
shares. January 2, 1940, Ellworthy & Company of 
San Francisco bid $1.15. On January 6, 1940, Chap- 
man & Company of San Francisco bid $1.25 for 
500 shares. February 5, 1940, Shaw Hooker & Com- 
pany of San Francisco bid 144 tor 500 shares. Feb- 
ruary 6, 1940, Frank Wilson & Company of San 
Francisco bid 114 for 500 shares. On April 2, 1940, 
Hansford Talbot of San Francisco bid $1.25 for 100 
shares. 

@. Those were all preferred shares? 

A.: Those were all preferred. On the common 
on March 16, 1940, Ellworthy & Company of San 
Francisco bid 10 cents for 1,000 shares. 

Q. Mr. White, now let me show you what pur- 
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ports to be the National Stock Summary, bound 
volume, issue of April, 1941, and call your attention 
to page 1677, and I will ask you to give us the name 
of the brokers, the date of the bid, the amount of 
the bid, and the price at which the common and 
preferred shares were bid for and offered as set 
forth in that summary. [353] 

A. On December 2, 1940, Hansford Talbot of 
San Francisco bid 114 for 100 shares. 

The Court: Q. That is for preferred? 

A. Yes, these are preferred.share quotations. On 
February 10, 1941, F. M. Brown & Company of 
San Francisco bid 114 for 1,000 shares. March 3, 
1941, Elworthy & Company of San Francisco bid 
114, offered at 214. April 5, 1941 Stephenson Ley- 
decker & Company of San Francisco bid 144 for 
100 shares. On April 7, 1941, Shaw Hooker & Com- 
pany bid 144 for 500 shares. On the common on 
April 3, 1941, Elworth & Company of San Francisco 
bid 40 cents for 500 shares. That is all. 

Mr. Brownstone: Q. Mr. White, I now show 
you the National Stock Summary bound edition for 
April, 1942, and call your attention to page 1618. 
Will you give the same information from that page 
as you have just given with respect to Merchants 
Ice & Cold Storage Company. 

A. On the preferred, January 28, 1942, Wilson 
& Company of San Francisco bid $2 for 200 shares. 
On March 21, 1942, Elworthy & Company of San 
Francisco, $2 bid for 100 shares. April 2, 1942, 
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F. M. Brown & Company of San Francisco, $2 bid 
for 500 shares. On April 4, 1942, Lewis & Broy 
Company of San Francisco, $2 bid for 1,000 shares. 
On April 7, 1942, Schafft, Snook & Cahn of San 
Francisco, $2.50 for 500 shares, and on the same 
day Stephenson Leydecker & Company of San 
Francisco, $2 for 100 shares. : 

Q. That is all preferred? 

A. Yes. On January 6, 1942, Shaw Hooker & 
Company of San Francisco, 50 cents bid for 1,000 
shares. February 5, 1942, Monasch & Company of 
San Francisco, 25 cents bid for 500 shares. March 
2, 1942, Elworthy & Company of San Francisco, 50 
cents a share. On April 2, 1942, F. M. Brown & 
Company of San Francisco, 50 cents bid for 1,000 
shares, [854] and on the 7th of April, 1942, Schafft, 
Snook & Cahn, 50 cents bid for 500 shares. That is 
all. 

Q. I show you now, Mr. White, the National 
Quotation Bond Summary, bound issue of January, 
1941, and call your attention to page 1285 of that 
book. Will you be kind enough to give us the same 
information relative to the bid and asked prices for 
the 614 per cent bonds. 

A. Some of these may be duplications. August 
12, 1940, Schafft, Snook & Cahn, San Francisco, 
offered 5 bonds at 86. August 30, 1940, Junger & 
Company, New York, 79 bid. October 30, 1940, 
Elworthy & Company, San Francisco, offered one 
bond at 75. January 26, 1940, Schaffner & Company 
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of San Francisco, 65 bid, offered at 70, 5 bonds. On 
December 21, 1940, Monett & Company of San 
Francisco bid 6014 for 3 bonds. On December 24, 
1940, F. M. Brown & Company, 65 bid, offered at 
70, 5 bonds. On December 26, 1940, Hansford & 
Talbot, San Francisco, 3 bonds, 65 bid, 2 bonds 
offered at 70. December 27, 1940, Shaw Hooker & 
Company, San Francisco, 3 bonds, 6814 bid. De- 
cember 28, 1940, Stephenson Leydecker & Company, 
San Francisco, 65 bid, offered at 70. February 23, 
1940, Shaw Hooker & Company of San Francisco, 
8014 bid for 2. bonds. 

Q. That is February, 1940? A. Yes. 

Q. The others were as of December, 1940, and 
the last one was as of February, is that correct? 

A. Yes. 

Mr. Brownstone: I think that is all. 


Cross Examination 
Mr. Scampini: Q. Just a few questions, Mr. 
White. You don’t know anything yourself about 


these asked and bid prices, do you? A. No. 
Q. You just know what you read in the book 
about it? [855] A. That is right. 


Q. Does it necessarily reflect the reasonable 
value of the block of stock constituting more than 
60 per cent of the outstanding issue of the com- 
pany merely because somebody makes a bid for 100 
shares ? 

A. Ido not think I am qualified to answer that 
question. 

Mr. Seampini: No further questions. 
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ealled for defendants; sworn. 


Direct Examination 

Mr. Brownstone: Q. Mr. Spuller, with what 
firm are you associated? 

A. Elworthy & Company. 

Q. Is that a corporation ? A. Yes. 

@. What position do you occupy? 

A. Manager of their trading department. 

Q. Does that corporation deal mainly in un- 
listed securities on the San Francisco market? 

A. Yes. 

Q. In response to our subpoena have you brought 
with you a record of the dealings of your corpora- 
tion in preferred and common stock shares of the 
Merchants Ice & Cold Storage Company, a Cali- 
fornia corporation, and the 614 bonds of that corpo- 
ration during the year 1939 and 1940? A. Yes. 

Q. Will you produce the records of the year 
1940? 

A. Yes. There are several years in one sheet. 

Q. Are what you are now examining part of the 
official records of your company ? A. Yes. 

Q. And you use those records in the regular 
course of your business? A. Yes. 

(). They reflect the transactions at the time in 
your office? [356] A. Yes. 

Q. From an examination of those records will 
you tell us what transactions were had by Elworthy 
& Company in preferred shares of Merchants Ice & 
Cold Storage Company during 1940? 
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A. ‘There were none in 1940. 

Q. You say no transactions whatsoever in pre- 
ferred shares of Merchants Ice & Cold Storage Com- 
pany during 1940? A. No. 

@. How about during the year 1939? 

A. Yes. 

Q. Will you teil us the price of those securities? 

A. November 15, 1939, there were 30 shares paid 


Q. Was that purchased or sold? 
A. Sold. We acted as broker. 
®. What other transaction ? 

A. That was all in 1939. 

Q. _ Going to the year 1941 what transactions did 
you have in preferred ? A. None. 

Q. None in the year 1941? 

A. No, not preferred. 

Q. Going to the common shares, were there any 
transactions in 1939? 

A. Yes. On November 15 there were 210 shares 
at the price of 121% cents. 


121% cents a share? A. Yes. 
Is that the sole transaction in 1939? 
Yes. 


How about 1940? 
1940, March 14, 120 shares at 15 cents. 


Is that the sole transaction in 19402 
Yes. 


What transactions were had during 1941? 


OPOoPOPOLO 
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A. April 1, 426 shares at 50 cents. 

Q. April 1, 1941? A. Yes. 

Q. Any other transaction? A. No. 

Q. Now, going to the 614 per cent bonds of Mer- 
chants Ice & Cold Storage Company, give the trans- 
actions in bonds had by Elworthy & Company for 
the year 1939. A. There were none. 

Q. None in 1939? A. No. [857] 

Q. Go to the year 1940. What transactions were 
had in 1940? 


A. February 2, there were trades at 80 and 81. 

Q. How many bonds were traded at that price? 

A. 1,000. On October 238, 1,000 at 69 and 71. 

(). Purchased at 69 and sold at 71? 

A. Yes. 

Q. In other words, 2 points difference between 
the purchase and sale price? 


A. Yes. That is all for 1940. 


Q. How about 1941? A. There was none. 
Q. No transactions at all in 1941? 
A. No. 


Cross Examination 

Mr. Scampini: Q. Will you please state how 
many years of experience you have had in the 
trading department of an unlisted security house? 

A. Since 1925. 

Q. Have you always been associated with the 
same firm? A. The same firm since 1931. 

Q. How long have you been with this firm? 

A. Since the inception. 
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@. So you are acquainted with these particular 
transactions concerning which you have testified, 
are you? A. Yes. 

@. Now, in your experience as a trader in stock 
—as a result of years of training and experience 
can you state whether or not an occasional transac- 
tion of 100 shares or 200 shares of stock such as 
you have shown from your records necessarily re- 
flects, in your opinion, the true reasonable intrinsic 
value of a block of stock representing more than 50 
per cent of the outstanding capital stock and there- 
fore carrying with it control of the company? 

A. I could not say as to that, but I would say 
it represents the market at the time 

Q. Does it reflect the market, or what somebody 
is willing to pay for 65,000 shares of stock, or what 
the true intrinsic [3858] value of a block of more 
than 50 per cent of the shares? 

A. I could not answer that. 

@. Is it not true that whenever stock is exclu- 
sively held by say one concern and only a few 
shares outstanding in the hands of the public, that 
the market for the publicly owned stock is gener- 
ally very thin? A. Yes. 

@. And the bid and ask price sometimes has no 
relation to the true reasonable value of the stock, 
has it? A. It could be. 

Q. Between what customers did these transac- 
tions that you have testified to take place that took 
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place on November 15, 1939, I think, at 121% cents? 
Who bought that stock? 
Lewis & Broy. 
Who are they? 
A brokerage house. 
How about the next block in 1940? 
~The Pacific Empire Holdings. 
Mr. Scampini: No further questions. 


POP o> 


W. G. EVANS, 


recalled for defendants; previously sworn. 


Direct Examination 
Mr. Naus: Q. Mr. Evans, you have been con- 
nected in business for many years with Mr. Henri 
and Peter Bercut, haven’t you? Continuously since 


when ? A. Since December, 1924. 

Q. And you have had experience as an account- 
ant and as an officer, have you? A. Yes. 

@. Trained as such? A. Yes. 


Q. State to what extent you have had connection 
with the business affairs of Peter and Henri Berecut 
generally during that period of time. 

A. Well, I have an assistant to Peter Bercut in 
the management of his affairs. [359] 

@. Have you charge of his personal records and 
accounts and his affairs generally? 

A. Personally, yes. 


es 
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Q. Along about February 1941 you became asso- 
ciated with the Merchants Ice & Cold Storage Com- 

pany, did you? A. Yes. 

Q. Mr. Bereut put you in there? A. Yes. 

Q. What has been your connection with Mer- 
chants Ice & Cold Storage Company since Febru- 
ary 1941? A. I have been manager. 

@. At the time you took charge did you take 
charge of the records and accounts of the company ? 

A. All that we have there at the office, yes. 

. Have they been under your supervision ? 

A. Yes. 

Q. Mr. Plagemann attends to the keeping of the 
accounts but under your supervision as manager? 


i 


A. Yes. 

Q. You are familiar with those accounts? 

A. Yes. 

@. Examine and study them from time to time? 
A. Yes. 

Q. Now, from time to time as Mr. Peter and 


Henri Bercut purchased stock and securities you 
kept a record of the purchases, didn’t you? 

A. Yes. . 

Q. At my request have you brought the details 
of the purchases of Merchants Ice & Cold Storage 
stock by Peter and Henri Bercut? A. Yes. 

Q. Other than this stock bought on January 8, 
1941? A. Yes. 

Q. Now, will you state the date, quantity and 
price of the purchases of Merchants Ice & Cold 
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Storage Company stock by the Berecuts other than 
the purchase on January 8, 1941 from the Pacific 
Empire Holdings. 

A. January 20, 1940, from Anthony De Voto, 
800 shares of common stock at 50 cents a share. 

Q. Next? 

A. February 17, 1940, Schwabacher, 100 shares 
of preferred at $1.75 a share. 

Q. Next? 

A. November 2, 1940, Hansford & Talbot, 250 
shares [860] at $1.75 per share. 

Q. Next? 

A. December 19, 1940, Lewis & Broy, 250 shares 
of preferred at $1.50 per share. 

@. Next? 

A. June 30, 1941, H. R. Baker & Company, 400 
shares of common at 50 cents a share. 

Q. Next? 

A. April 3, 1941, Elworthy & Company 426 
shares of common at 50 cents a share. April no date, 
M. Maffei, 400 shares of common at 50 cents. 

@. You have been sitting in the courtroom. That 
is the transaction to which Mr. Maffei testified the 
other day? A. I believe it is. 

Q. Next? 

A. June 3, Wulff Hansen & Company, 33314 
shares of common at 65 cents. 

Q. That was June 1941, was it not? 

A. June 1941. 

Q. Next? 
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A. June 2, 1942, 300 shares of preferred at 214 
per share. July 15, 1942, Hill Richards & Company, 
100 shares at 344 per share. 1943, January 19, El- 
worthy & Company, 500 shares of preferred at $5 
a share. 


Q. Next? A. That is all I have. 
Q. That completes the list as far as you have 
any record of it? A. Yes. 


Q. That is the entire list, as far as you know, 
of any purchases by Peter and Henri Bercut? 

Ee Wes: 

@. And did you have any record showing where 
purchases were made? A. Yes. 

Q. So far as you know, there was no acquisition 
of any Merchants Ice & Cold Storage stock by the 
Bercuts prior to the first time you have mentioned 
there other than the one Mr. Bercut testified the 
other day that Mr. Scampini got for him from 
Vincent some years back; you have no record of 
that ? A. No. [861] 

@. But aside from that, those are all the pur- 
chases that you know of? A. Yes. 

Q. Now, at the time the negotiations for the 
purchase of the Pacific Empire Holdings were in 
progress, you were in touch with that matter for 
Mr. Bercut? A. Yes. 

@. He had you make an analysis of accounts 
and balance sheet of the Merchants Ice & Cold 
Storage Company ? A. Yes. 

Q. And any letter or letters he received from 
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Pacific Empire Holdings, from Mr. Arnold or 
otherwise, he turned over to you for custody at 
the time? A. Yes. 

Q. There is in evidence here a contract dated 
January 8, 1941. You recall the original purchase 
eontract of January 8, 1941, do you not, without 
stopping to refer to the exhibit? A. Yes. 

Q. Now, sometime shortly thereafter did you 
receive other letters from Pacific Empire Holdings 
through Mr. Arnold with respect to this transaction 
and purporting to consummate it? A. Yes. 

Q. Will you produce them, please. The fact of 
the matter is that the transaction was not completed 
on January 8, 1941, was it, Mr. Evans? 

A. No. 

The Court: We will take a short recess. 

(After recess.) 


Mr. Naus: - During recess I have shown these to 
Mr. Scampini. 

Q. This letter of January 14, 1941 you received 
in the ordinary course of business at that time, 
didn’t you? A. Yes. 

@. That is Mr. Arnold’s signature, is it? 

A. I believe so. 

Mr. Naus: I will offer this in evidence. 

The Court: It may be admitted and marked. 

(The letter was marked ‘‘Defendants’ Ex- 
hibit I.’’) 
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DEFENDANTS’ EXHIBIT I 


PACIFIC EMPIRE HOLDINGS 
Incorporated 
26 O’Farrell Street 
San Francisco 


January 14, 1941 
Mr. Peter Bercut 
739 Market Street 
San Francisco, California 


Dear Mr. Bercut: 

In accordance with the terms and conditions of 
our sale to you of certain shares of stock of Mer- 
chants Ice and Cold Storage Company, as referred 
to and agreed upon in our letter of the 8th, we are 
herewith delivering to you this date stock certifi- 
eates aggregating 66,595 shares, in accordance with 
the certificates described on the attached delivery 
ticket. 

There is attached hereto copies of our letters 
addressed to California Baking Company and Wm. 
H. Roussell, referring to the delivery of 5,51624 
shares and 700 shares Preferred stock, respectively, 
of Merchants Ice and Cold Storage Company, upon 
final payment of amounts owing by this company. 

We have yet to deliver to you, pursuant to the 
conditions of our agreement above referred to, the 
onallcGy 4.8%. shares. 

In addition to the stock delivered, there are 2,000 
shares Common stock registered in the name of 
Con Shea, evidenced by certificates Nos. 110, 111, 
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for 1,000 shares each. These certificates have never 
been in our possession even though they are owned 
by the company. A ‘‘Stock Transfer’’ has been on 
the books of the company for many years, and evi- 
dence of your ownership has now been placed on 
the stock records. 
Yours very truly, 
L. R. ARNOLD 
Executive Vice-President 
LRA/|k 


January 15, 1941 


Mr. Louis Sutter, Vice-President 
Anglo California National Bank 
#1 Sansome Street 

San Francisco, California 


Dear Sir: 

Please be referred to our note in favor of Cali- 
fornia Baking Company, with balance due of 
$3,900.00, secured by the pledge of 5,51624 shares 
Preferred stock of Merchants Ice and Cold Storage 
Company. 

When the balance due is paid to California 
Baking Company you are authorized and directed to 
deliver the collateral hereinabove referred to, to 
Mr. Peter Bercut. 

May we ask that you kindly acknowledge this 
authorization by advice to Mr. Bereut? 

Yours very truly, 
L. R. ARNOLD 
Executive Vice-President 
LRA/Ik 
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January 15, 1941 
Mr. Wm. Roussell 
152 Clay Street 
San Francisco, California 


Dear Mr. Roussell: 

Please be referred to our obligation to yourself, 
with balance due of $5,100.00, secured by 700 shares 
Preferred stock of Merchants Ice and Cold Storage 
Company. 

Upon final payment of the balance due, you are 
hereby authorized and directed to deliver the col- 
lateral as hereinabove mentioned, to Mr. Peter 
Bercut. 

May we ask that you kindly acknowledge this 
authorization by advice to Mr. Bercut ? 

Yours very truly, 
L. R. ARNOLD 
Executive- Vice-President 
LRA/|k 


[Endorsed]: U.S. Dist. Ct. N. D. Cal. No. 22339R. 
Defts. Ex. No. I. Filed 5-6-43. Walter B. Maling, 
Clerk. By J. P. Welsh, Deputy Clerk. 


———— 


(Letter of January 31, 1941 from Arnold to Peter 
Bereut was marked [362] ‘‘Defendants’ Exhibit 
Je) 
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DEFENDANTS’ EXHIBIT J 


PACIFIC EMPIRE HOLDINGS 
Incorporated 
26 O’Farrell Street 
San Francisco 


January 31, 1941 
Mr. Peter Bercut 
739 Market Street 
San Francisco, California 


Dear Mr. Bercut: 


Confirming our conversations this date, there are 
certain shares of stock not yet delivered to you, 
to-wit : 


# 17—150 shs. M.I.C.S.—Preferred 
#£128— 25 <* ‘c  —Common 
$f 129— 95 (a9 ¢é See &é 
#139—241 ¢é (a9 = es éé 
+ 141—100 éé éé —— é¢ 
#146— 3314 ‘c—— * 
+ 149—33314 co ff 
#157—597 shs ‘6 — “ 
#162—120 m3 (a4 ee c¢ 


1,62424 shs. 


pursuant to our agreement of January 8, 1941. 


Please know that we will immediately deliver this 
stock as soon as it is obtained from the present 
holder, if not additional stock will be purchased on 
the market, in order to make up any existing dif- 
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ference in the number of shares delivered to date, 
and those mentioned in the letter above referred to. 
Yours very truly, 
L. R. ARNOLD 
Executive Vice-President 
LRA/|k 


[Endorsed]: U. 8. Dist. Ct. N. D. Cal. No. 22339R. 
Deft’s Ex. No. J. Filed 5-6-43. Walter B. Maling, 
Clerk. By J. P. Welsh, Deputy Clerk. 


ee 


Mr. Naus: Q. Referring to this letter which is 
dated January 31, 1941, Defendants’ Exhibit J, did 
Pacific Empire Holdings ever subsequently deliver 
to you the shares they therein promised ? 

A. No. 

Q. Now, have you at the request of Mr. Brown- 
stone prepared a detailed summary or memorandum 
of all the certificates and shares of common and 
preferred stock received from Pacific Empire Hold- 
ings, and can you produce that and tell us the 
number of shares of common and the number of 
shares of preferred respectively that were to come 
to you in the deal, the number of shares you re- 
ceived, and the number of shares you are still short 
on the deal? 

Mr. Naus: Would you like to look at the memo- 
randum first, Mr. Scampini? (Handing paper to 
counsel. ) 
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Q. Mr. Evans, so far as the custody of the rec- 
ords of this deal is concerned, you personally had 
complete charge of it, didn’t you? A. Yes. 

Q. What you have here is a summary prepared 
by you from the immediate records of the stock 
certificates of preferred and common shares re- 
ceived, and it is a true and complete summary, is 
it not? A. It is true and complete. 

Q. Now, with respect to the common shares, 
what was the quantity of common shares that were 
to come to you on the deal? 

A. 65,863 shares. 

Q. How many did you actually receive? 

A. 62,341. 

Q. How many shares of common are you still 
short on the deal, never delivered to you? 

A. 3,922, 

Q. Now turning to the preferred, what was the 
quantity of preferred shares that were to come to 
you on the deal, to Mr. Bercut ? [863] 

A. 12,495 shares of the preferred. 

Q. How many shares of preferred actually came 
to you? A. 12,18624 shares. 

Q. How many shares of preferred are you still 
—that is, Mr. Bercut—still short on the deal? 

A. 30814 shares. 

Q. Now, in respect to the shares that were actu- 
ally received did not one or the other of the Bercuts 
have to pay out some money over and above the 
$35,000 in order to get the share certificates? 
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Q. You recognize this canceled check, do you, 
Mr. Evans? A. Yes. 

Q. You know what it wags given for, don’t you? 

A. I beg your pardon? 

Q. Do you know what the check was given for? 

A. The check was given to the Pacific Empire 
Holdings, Inc. 

Q. For what purpose? 

A. For the purpose of releasing 5,000 and some- 
odd shares of the preferred at the Anglo Bank. 

Q. In other words, that was supposed to be part 
of the deal; they were held at the Anglo Bank and 
they would not let go of them until they were paid; 


ig that correct? A. Yes. 
@. Did it take that amount of money to get the 
shares ? A. That is right. 


@. And did that transaction occur as of the date 
of that check, in other words, the check is truly 
dated ? A. Yes. 

Mr. Naus: I offer the check in evidence. 

The Court: It may be admitted and marked. 

(The check was marked ‘‘Defendants’ Exhibit 
K.’’) 
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DEFENDANTS’ EXHIBIT K 


HRENCH-AMERICAN BRANCH 
BANK OF AMERICA 
National Trust & Savings Association 


San Francisco, Calif. 
April 10, 1941 
Pay to the Order of Pacific Empire Holdings 
Ine. $3950.00 
Thirty-nine hundred fifty and 00/100 Dollars 
HENRI BERCUT 


(on reverse ) 
Pacific Empire Holdings Inc. A. A. Kern, Tres. 
L. Keener, Asst. Secy, for Deposit. 


California Pacific Service, Inc. A. A. Kern, Tres. 


39 Paid through Clearing House or Pay to the or- 
der of any Bank or Trust Co. Prior endorse- 
ments guaranteed. Apr. 12 1941 Pacific National 
Bank of San Francisco 11-39 


[Endorsed]: Defts. Ex. No. K. Filed 5-6-43. 
Walter B. Maling, Clerk. J. P. Welsh, Deputy 
Clerk. 


Se 


Mr. Naus: Q. What bank is that drawn on? 
That is a Bank of America check with ‘‘French 
American Branch’’ written above. 

A. That is the French American Branch of the 
Bank of America. [364] 
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Q. That money, as I understand it, was paid by 
Henri Bercut to Pacific Empire Holdings, who in 
turn turned it over to the bank and got the stock? 

A. Yes. 

@. Did the Pacific Empire Holdings ever pay 


back to Henri Bercut that money ? A. $100. 
Q. So that the Bercuts are still out $3,850 over 
and above the $35,000? A. Yes. 


Q. I hand you Defendant’s Exhibit C, the bal- 
ance sheet of Merchants Ice & Cold Storage Com- 
pany of December 31, 1940, Mr. Evans. Now, you 
have compared that balance sheet in detail with the 
account books of Merchants Ice & Cold Storage 
Company, have you not, studied it in detail, all the 
items on it? A. Yes. 

Q. And where a total is shown under a heading, 
you have gone to the books and found out the indi- 
vidual items that that total breaks down into, 
haven’t you? A. To a great extent, yes. 

Q. Now, taking that balance’ sheet, you find a 
heading, ‘‘Accounts Receivable $134,219.78.’ You 
find that, do you not? A. Yes. 

@. Did you or not find upon an examination of 
the details of that item whether a_ substantial 
amount of that appeared to be uncollectible and was 
written off? A. Yes. 

Q. Will you identify the separate, .individual 
items of this accounts receivable and name any 
account that was an uncollectible item and had been 
written off as loss. 
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A. Frosteraft Corporation, $11,056.44; W. A. 
Sherman account, $9,595.15. 
~ Q. Frosteraft Corporation how much? 

A. $11,056.44. 

Q. Was there Globe Brewing Company receiv- 
able in there? A. No. 

Q. Was there any Pacific Empire Holdings re- 
ceivable in there? A. $35,949.29. [365] 

Q. Is that Pacific Empire Holdings or Pacific 
Empire Corporation ? A. I don’t know. 

Q. You don’t recall at the moment? 

A. No. 

Q. It is one of the two? A. Yes. 

Q. Was there a San Francisco Fruit Company 
item there? A. Yes. 

Q. How much? A. $1,617.26. 

Q. As I understand it, then, these items that 
you have now stated by name of the debtor and 
amount were included in the accounts receivable 
of the Merchants Ice & Cold Storage Company as 
of December 31, 1940 and turned out to be worth- 
less? A. That is right. 

Q. Now, with respect to the accounts payable— 
you find under current liabilities a subheading of 
‘‘Accounts Payable, $30,462.24.’’ Can you tell me, 
please, how much, if any, of that was an amount 
or overdue amount owing to the Pacific Gas & Elec- 
tric Company at that time? 

A. Yes, they owed Pacific Gas & Electric Com- 
pany $11,341.62. 
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Q. That was for what—power? A. Power. 

@. And that was an accumulation of about how 
many months, that power bill? 

A. Four months. 

Q. Did you find that there was any difficulty 
with the P. G. & E.? Did you find that the file 
contained any correspondence showing any threat 
from the P. G. & E.? A. No actual threat. 

@. Was there any threat of discontinuance of 
service that you know of? 

A. Mr. Plagemann informed me there were. 

Q. In that balance sheet of December 31, 1940, 
on the habilities side, what did you find from an 
examination of the books with respect to the status 
of taxes, property taxes owing to the City and 
County of San Francisco? It shows here current 
[366] liabilities, taxes payable to City and County 
of San Francisco, $25,000. A. $25,704.73. 

@. Was there any of that delinquent that was 
not paid up to date? 

A. The December installment had not been paid. 

Q. How much does that amount to? 

A. Somewhere in the neighborhood of $11,000. 

Q. Now, separate and apart from the liabilities 
shown on the balance sheet, did or did not the Bank 
of America make claim or was it making a claim 
somewhere toward the end of 1940 in connection 
with butter receipts? A. Yes. 

Q. What amount were they claiming? 

A. $38,477.79. 
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Q. That is not included in the balance sheet, is 
it? A. No. 

Q. Now, after Mr. Bercut took over the manage- 
ment was or was not a settlement finally made with 
the Bank of America after an investigation and dis- 
covery that they were holding receipts that had no 
butter behind them? A. Yes. 

Q. Under Mr. Bercut’s management how much 
was actually paid to the Bank of America to settle 
that butter claim? A. $22,000. 

Q. Now, state whether or not a man by the name 
of Sozzo was making a claim against the Merchants 
Tee & Cold Storage Company, a claim not recorded 
as a liability on the balance sheet ? A. Yes. 

Q. What is the amount of that claim? 

A. $48,000 in principal amount and $10,000 in 
interest, attorney’s fees. 

Mr. Naus: I will lead on that. 

Q. The Merchants Ice & Cold Storage Company 
filed in the State Court, and there is still pending 
in the State Court, a suit to foreclose the mortgage 
against the Globe Brewing Company and in connec- 
tion with that claim that I mentioned Sozzo put in 
[367] a cross-complaint seeking $42,000 damages 
against the Merchants Ice & Cold Storage Company 
and others, and that is still pending and at issue and 
undecided in the State Court. 

Mr. Scampini: Correct. 

Mr. Naus: Q. Whether there is anything due 
or not is undetermined, but that $42,000 claim is 
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still pending m court and not included in the bal- 
ance sheet; isn’t that correct ? A. Yes. 

Q. Now, Mr. Evans, would you tell me, please, 
from your examination of the Merchants Ice & Cold 
Storage Company records that came into your pos- 
session what was the last year before the year 1941 
in which the Merchants Ice & Cold Storage Com- 
pany operated at a profit? A. The year 1930. 

@. And in every year subsequent to 1930 and 
prior to 1941 it operated at a loss, didn’t it? 

A. Yes. 

Q. And the books disclose what was the aggregate 
amount of annual losses of the Merchants Ice & 
Cold Storage Company operations from and in- 
eluding the year 1931 to and including the year 
1940? A. What is the aggregate? 

Q. From and including 1931 and including 1940. 

A. $548,501.25. 

Q. Now, you have given us the aggregate. Will 
you give us the amount for each year beginning 
with year 1931 as the first year, and ending with the 
year 1940? 

A. 1931, $47,517.09; in the year 1932, $146,600.46 ; 
in the year 1933, $90,413.95; in the year 1934, $36,- 
791.86; in the year 1935, $38,575.89; in the year 
1936, $75,114.59; in the year 1937, $8,424.03; in the 
year 1938, $128,285.18; in the year 1939, $17,762.76; 
in the year 1940, $54,014.44. 

Q. The amount you have given year to year 1s 
the loss for each [868] of those years, is that 
correct ? A. Yes. 
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Q. Now, Mr. Evans, when did the turnover of 
Merchants Ice & Cold Storage Company actually 
take place? 

A. You mean when the money passed ? 

Q. Well, no, when the shares were delivered and 
you were actually put in possession. When was Mr. 
Bercut actually put in possession ? 

A. February 1, 1941. 

Q. Now, when you took possession you found 
practically no cash on hand; isn’t that the fact? 

A. Yes. 

@. Can you tell offhand about how much? 

A. Around $2,000. 

Q. Around $2,000? A. Yes. 

Q. Now, at the time you took possession what 
did you find were the immediate needs and require- 
ments of Merchants Ice & Cold Storage Company 
for a period of approximately a year from the time 
of taking possession? Will you give the items like 
interest and taxes? 

A. We were faced with the outlay of cash for 
the interest on April 1, 1942. 

That was due under the bond issue? 

Under the bond issue. 

Semiannual interest ? 

Yes, $21,433.75. Taxes April 20, 1941—— 
Taxes that had to be paid on April 19, 1941? 
. $25,704.75. Interest October 1, 1941, $21,- 
433.75. ‘Taxes December, 1941, installment, esti- 
mating no interest, $25,704.75. Interest April 1, 
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1942, $21,483.75. Retirement of the bonds, April 1, 
1942, $40,000. Insurance expiring 1941 approxi- 
mately $5,000 premium. A total of $162,710.71. 

Q. So that for the period of the next thirteen 
or fourteen months immediately after taking posses- 
sion it was necessary for the Bercuts to see to the 
provision of cash in the amount of $163,000 over 
and above the ordinary business operating [369] ex- 
penses; that is correct, is it not? A. Yes. 

@. And did the Bereuts or not provide that cash, 
and were those paid? 

A. We were short at the time of the retiring of 
the bonds in the sum of $18,000. 

Q. _Did or did not the Bercuts from their per- 
sonal funds send money to the Merchants Ice & 
Cold Storage Company to meet those obligations 
such as you have described as they fell due and as 
money was needed to do it? A. Yes. 

Q. Now, as manager of that plant beginning 
February 1, 1941, I assume that you went through 
and examined the plant, the physical condition ? 

A. Yes. 

Q. Would you describe to his Honor in a gen- 
eral way but sufficiently fully to intelligently give 
him a deseription of the physical condition of the 
plant at the time it was turned over to the Bercuts? 

A. Well, starting with the roof, the roof of the 
buildings was in very poor shape, and during the 
year 1941 we did not have the money to do much 
repairing to them at all. In 1942 we spent large 
sums repairing the roof. 
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Q. ‘‘Large sums’”’ is more or less meaningless. 
Will you itemize it? 

A. Approximately $6,000 to $10,000. When the 
roof leaks in a cold storage house like that the 
water comes down into the insulation between the 
walls and ruins the insulation; and the coils, pipes 
in the refrigerator room are very old, pitted, and 
many leaks in them. We had to spend large sums 
and are still spending them to fix the insulation and 
the coils. And in the walls of the building you can 
see breaks, and the mortar between the bricks has 
disintegrated. The floors due to leaks from the coils 
are very bad, and we are continually looking after 
the floors, after the roof and [370] the coils and the 
equipment. The Globe Brewing Building, what used 
to be the Globe Brewing Building, we fixed over; 
we gunnited it. That was affected by termites. We 
had to spend, to make that building satisfactory, in 
the neighborhood of $30,000. 

Q. What would you say would be the approxi- 
mate aggregate of money that had been spent since 
the Bercut management took hold in 1941 in an 
endeavor to repair and renew the physical plant, 
the buildings, equipment and so on? 

A. I think probably $100,000 already. 

Q. You have spent already $100,000? 

A. Yes. 

Q. Have you work in progress right now? 

A. Right now we are committed to probably 
$200,000 or $250,000 more. 
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Q. In other words, you have spent about $100,000 
to put the plant in shape and you are committed by 
contract to put $200,000 in addition to that in to put 
the plant in shape? 

A. It will take another $250,000 before we get it 
in anything like the shape that the Bercuts lke to 
have in operating plants. 

Q. You have already spent roughly $100,000 for 
repairs of the plant since the Bereuts took it over, 
and in addition to spending $100,000, you are actu- 
ally presently committed to about $200,000 more? 

A. Well, maybe $150,000 more. 

Q. ‘Then over and above those two items, as part 
of the further program, as time goes on, you believe 
it will take at least a quarter of a million to put the 
plant in proper shape? A. Yes. 

Q. Will you tell me the total gross sales or 
revenue of Merchants Ice & Cold Storage year by 
year for the last five or six years, for the years you 
have got together for me, giving it by year, and the 
amount of gross sales of storage space and gross 
revenue ? 

A. The total revenue for the year 1937 [371] was 
$436,097.78. 

Q. That is what you received from customers 
in payment of all operations? 

A. That is our gross sales from all sources. 

@. From the gross operations. Go ahead with 
the next year. A. 1938, $354,688. 

Q. Next? A. 1939, $386,404.86. 
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Q. Next? 

A. 1940, $371,350.85. 1941, $453,599.26. 1942, 
$845,647.97. 

Q. Now, as a matter of fact, the year of 1942 
ended up with good operating results, largely, did 
it not, through the practically doubling of the gross 
business ? A. Yes. 

Q. Now, in jumping up the gross business done 
by that company for the year 1942 to something 
over $800,000 a year, did or did not Mr. Peter 
Bercut go out into the trade and bring in new busi- 
ness ? A. Yes, he did. 

Q. Now will you indicate to his Honor by names 
of customers the six or eight largest new customers 
he brought in, and with respect to each one about 
the annual amount of business that he brought in. 

A. I will take the large figures first. Swift & 
Company did business with us in 1940 of $21,428.89. 

Q. You mean that is an increase in business? 

A. No, that was the revenue from Swift & Com- 
pany in the year 1940. 

Q. Go ahead. 

A. In 1941 it was $40,654.09; in 1942 it was $23,- 
644.81. Armour & Company in the year 1940, we 
had a gross revenue from them of $1,482.09; in 1941 
we had $5,134.96; in 1942 we had $9,757.16. Cudahy 
Packing Company, we had no business with them in 
1940, and business from Cudahy in 1941 and 1942 
amounted to $16,652.89. Wilson & Company, an- 
other meat packer, never did any business with the 
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Merchants Ice & Cold Storage Company until the 
Bercuts came there, and the [372] business of Wil- 
son & Company during the two years was $2,316.75. 
Swanson & Company, meat packers, $37,376.72. 

Q. That is new business? 

A. That is new business. And there is a small 
amount of $24.72. There was an increase in business 
from Swift and Armour and new accounts with the 
other large packers amounting to $135,570.12. 

@. Gross business ? 

A. Gross business. The following never did busi- 
ness with the Merchants Ice & Cold Storage Com- 
pany until Peter Bercut solicited them: Bercut- 
Richards Packing Company, $3,353.79; Sutter Pack- 
ing Company, $314.48; F. E. Booth Company, $14,- 
941.85; Oakland Canning Company, $1,605.81; 
Pratt-Low Company, $174.63; Heinz & Company, 
$2,409.25; Hunt Bros. Packing Company, $1,454.59 ; 
Sweitzer & Company, $1,217.52. None of these had 
done any business during 1940—maybe sooner than 
that, but during 1941 and 1942 there was an increase 
in business from them of $25,550.72. 

Q. Have you stated the main new customers now 
or not? 

A. That is the main contracts with meat packers 
and with the canneries. There were other new ac- 
counts that have taken place since. 

Q. Mr. Evans, I forgot to ask you when you 
came to court whether you could break the balance 
sheet down in buildings, machinery and equipment, 
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into the three separate items included under that. 
Can you do that? 

A. I think I have a breakdown. 

Q. You remember the balance sheet started out 
with an item of something above $2,000,000 before 
depreciation, and then after giving effect to depre- 
ciation of two years it has come down to something 
like $1,000,000 ; but I would like to find out how that 
$2,000,000 was broken into separate items of build- 
ings, machinery and equipment. 

A. The way it is [873] broken down on the books 
on the plant account of 1940, the buildings were 
carried at $1,409,426.95. 

Q. That is the buildings before depreciation ? 

A. That is shown on the books. 

Q. Next? 

A. Machinery and equipment $858,505.30. 

Mr. Naus: You may cross-examine. 


Cross Examination - 
Mr. Scampini: Q. Mr. Evans, let us take the 
actual items first. You say that is the value at which 


the buildings were carried in 1940? A. Yes. 
Q@. What is the aggregate amount of the build- 
ings and machinery ? A. $2,284,365.54. 


Q. Upon what basis or what formula were those 
buildings and improvements and machinery carried ? 
How was the figure arrived at? 

A. I understand they were originally set up on 
the 1927 appraisal. 
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Q. All right. I will show you here a summary of 
the American Appraisal Company. If I understand 
your testimony correctly, you stated you are a cer- 
tified public accountant by profession ? 

A. No, not certified. 

Q. Are you an accountant? A. Yes. 

Q. <A bookkeeper ? 

A. Yes, lam a bookkeeper. 

@. Have you examined the American Appraisal 
Company’s appraisal of this property ? 

A. No. 

@. So you would not care to testify with respect 
to the exhibit that I am now showing you, which 
is Plaintiff’s Exhibit 30? A. No. 

@. You don’t know whether these buildings, im- 
provements and equipment were appraised by the 
American Appraisal Company in 1927 on two bases, 
that is, cost of reproduction and the [374] sound 
value basis? 

A. I have glanced it over, but I don’t know 
much about it. 

Q. Now, as against that aggregate figure are you 
in a position to state whether or not that is the 
reasonable value of buildings and improvements, 
machinery and equipment, the figure you just tes- 
tified to? A. No. 

Q. You would not yourself know, would you? 

A. No. 

Q. Do you know how much depreciation has 
been taken or set up? A. $1,336,625.18. 
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Q. What is the net carried value of the build- 
ings, machinery and equipment as of 1940? 

A. $947,743.36. 

Q. Now, you testified concerning ten years when 
the company’s loss fluctuated anywhere from $8,000 
for a year to one year as high as $100,000 and some- 
odd, and beginning with 1930 and ending with 1940, 
a ten-year period, if I follow your testimony, it 
was to the effect that approximately $540,000 was 
the aggregate loss; 1s that correct ? 

A. That is what I got from the statement. 

Q. Now, do you know whether or not between 
1930 and 1940 new capital was put into this com- 
pany ? A. Notas far as I know. 

@. Will you please state how much the company 
had outstanding on its bond issue on January 1, 
1930? A. 19302 

Q. Yes. A. I would not know. 

@. Do you know how much it had outstanding 
on January 1, 1941? | 

A. Yes, I think it was $659,500, was it not? 

Q@. And do you know that between January 1, 
1930 and December 31, 1936 more than $250,000 in 
bonds were retired in this company ? 

A. No. I did not pay any attention to 1986. 

Q. As a matter of fact, whatever was retired 
from this bond issue—and of course your books will 
disclose it—I think [375] was $250,000, if I cor- 
rectly remember the figure—that was paid out of 
the operations of this company, wasn’t it? 
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A. I would not know. 

Q. No new capital was put in? 

A. Well, there might have been some borrow- 
ing; I couldn’t say. 

Q. Do you know what the current liabilities or 
total habilities of the company as of January 1, 
1930? 

A. No, I don’t know anything about that far 
back. 

@. You don’t know whether after incurring a 
loss, as you say, of $500,000 and some-odd the lia- 
bilities of the company were less or more at the end 
of this ten-year period ? A. No. 

@. When you say that this company suffered a 
loss of $540,000 for the ten-year period, of course 
you mean after having taken in excess of $700,000 
of depreciation during this ten-year period, don’t 
you? Depreciation in this case is the equivalent of 
cash, 1s it not? A. Not necessarily. 

@. You have buildings and improvements that 
you depreciate during the year, say, at the average 
sum of $75,000, and from an accounting point of 
view you are supposed to have $75,000 that you 
have taken by way of depreciation, aren’t you? 

The Court: I think the record already discloses 
that. 

Mr. Scampini: Q. And if you take the amount 
of net loss which you have testified to from the ag- 
geregate amount of depreciation, is it a fair state- 
ment to say or to make that there was practically 
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$200,000-odd more in depreciation taken in this ten- 
year period than the loss that was actually incurred 
after depreciation ? 

Mr. Naus: That is argumentative. 

Mr. Scampini: Q. You said that there was 
charged off $11,000 on the Frostcraft Corporation. 

A. Yes. [376] 

Q. Do you know anything about the transaction 
whereby 500 shares of stock were purchased in 
Frostcraft by Peter and Henri Bercut? 

A. Yes. 

Q. Will you tell us all those facts ? 

A. The Allied Products Company owed Mer- 
chants on storage. 

Q. How much? 

A. $5,000. They would not pay, apparently, and 
they had some difficulty about their stock, and Peter 
Bercut gave Allied a check for $5,000 in payment 
for the stock, and Allied in return paid their bill to 
Merchants in the sum of $5,000. 

Q. In effect Mr. Peter Bercut’s object was to 
have 500 shares of stock in the Frosteraft Corpora- 
tion ? A. Yes. 

@. You mean to say that you charged that off 
accounts receivable as uncollectible? " A. Yes. 
Q. Why did you charge it off as uncollectible? 

A. Because they could not collect. 

Q. You mean because the company was insol- 
vent ? A. Well, you couldn’t collect it. 

Q. When did you charge it off? After the stock 
was delivered to Peter Bercut or before? 
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A. Before, at the end of 1941. 

Q. When did Peter Bercut acquire the stock 

‘A. In 1942. 

Q. By that time the Frosteraft Corporation had 
improved its position ? 

A. In 1942 the Frosteraft condition was they 
were able to pay their current bills. They have not 
paid anything on the old indebtedness. 

@. Will you please give us the acquisitions made 
by Peter Bereut of bonds of the Merchants Ice & 
Cold Storage Company just as you have given us 
the acquisition of common and preferred stock? 


Have you that? A. No. 
Q.. Will you do that and have it here in the 
morning ? [377 | iy T wallatieye 


@. When did Mr. Bercut start to acquire stock 
in the Merchants Ice & Cold Storage Company and 
actually accumulate it? 

A. I think the first he got was the 2,000 shares. 

Q. I mean, when did he actually start picking 
it up in the market, in 1938 or 1939, if I remember 
your testimony ? 

A. He bought some from DeVoto in January 
1940. 

Mr. Naus: The earliest date he testified to was 
in January 1940. 

The Court: He has a memorandum on it. 

The Witness: Do you want it? 

Mr. Scampini: Q. No, your best recollection. How 
did he acquire this stock; how did he begin to ac- 
quire it? What would he do? 
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A. Why, pay cash for it. 

Q. Would he put bids in on the market ? 

A. No. 

Q. How did he happen to get it? 

A. Some of the brokers called him up and said, 
‘‘T have some Merchants Ice & Cold Storage,’’ and 
they wanted so much for it. 

The Court: His testimony was they called him 
up and solicited. 

The Witness: Yes, they solicited him. 

Mr. Scampini: Q. It is true, is it not, that there 
were only two places where Merchants stock could 
be disposed of, with Peter Bercut and Henri Ber- 
eut ? A. I would not know. 

The Court: How do you mean? 

Mr. Scampini: I mean, if anyone wanted to dis- 
pose of stock in the Merchants Ice & Cold Storage 
Company, there were only two points of interest, 
Peter Bercut and Pacific Empire Holdings. 

The Court: One of the witnesses said that these 
brokers [378] can make a market. 

Mr. Scampini: It may be, your Honor, but they 
make their own market without relation to 

The Court: Nevertheless it is due to action by 
themselves. 

Mr. Scampini: Q. You say that when Peter Ber- 
cut went into business there in 1941 you had to find 
means of raising some $100,000 to meet obligations 
for 1941? A. $161,000. 

Q. The company met its obligations, did it not? 
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A. No, I stated on retiring the bonds they bor- 
rowed money from him personally. 

Q. Is that the only time they had to borrow 


money from Peter Bercut? A. JI believe so. 

@. How much did they borrow? 

A. $18,000. 

Q. Would that be in 1942? A. Yes. 

Q. Not in 1941? A. Not 1941. 

Q. But the company paid off its own obligations 
from its operations, did it not? A. Yes. 

@. Has Mr. Peter Bercut been paid off all the 


obligations for the company that he loaned ? 


- 


For how long a period of time did he loan 
ompany this $18,000 ? 

I think it was two or three months. 

Did he take a note for the indebtedness ? 

I believe he did. 

Did he charge interest for the advancement ? 

Yes. 

What rate? A. Four per cent. 

Now, during 1941 you say that the company 
found it necessary to spend a large sum of money? 

A. In 1941? 

Q. In 1942, for repairs and rehabilitation. 

A. Yes. 

Q. Have you any idea of the aggregate amount 
that it expended during 1942 for repairs and re- 
habilitation ? 

A. I mentioned [379] the sum of $100,000. 


the 
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Q. That was paid out of the operations of the 
company, was it not? A. Yes. 

Q. Out of its own earnings, is that right? 

A. That is right. 

Q. Now, as a matter of fact, you found it also 
necessary to expand your facilities to accommo- 
date the increasing volume of business, didn’t you? 

A. Not yet. 

@. But some of the rehabilitation was for the 
purpose of accommodating the increased require- 
ments of the business, wasn’t it? 

A. I don’t think so. 

The Court: Q. What about that Globe building? 

A. That was an old building. 

Mr. Scampini: Q. In connection with the new 
business, I notice that you mentioned ag one of the 
new customers the Bercut-Richards Packing Com- 
pany. A. That is right. 

Q. That is Mr. Bercut’s own company, is it not? 

A. That is a corporation in Sacramento. 

Q. He had that long before he ever acquired 
this block of stock? A. Yes. 

Q. He was director of the Merchants Ice & Cold 
Storage Company for a couple of years before he 
acquired this stock, wasn’t he? 

A. I think he was. 

Q. There was no reason in the world why the 
business of the Bercut-Richards Packing Company 
could not have been acquired by the Merchants Ice 
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& Cold Storage Company prior to his acquisition 
of this block of stock, was there ? 

A. It is quite a distance to come down, incon- 
venient. 

Q. Before Mr. Bercut acquired this block of 
stock they did not do it because it was inconvenient, 
but when Mr. Bercut acquired the controlling inter- 
est in Merchants Ice & Cold Storage Company [3880 ] 
they overlooked the inconvenience end of it? 

A. They wanted to help Merchants out. 

@. All of the obligations of Merchants Ice & 
Cold Storage Company which had to be met in the 
year 1941, bearing in mind Mr. Bercut took over 
the management February 1, 1941, were all met on 
the due date, weren’t they ? 

A. Not all of them, no. 

Q. But you had no difficulty in arranging with 
your creditors to defer some of them until you 
could probably meet them ? 

A. On Peter Bercut’s guarantee. 

Q. What did he guarantee besides the bank ac- 
count ? 

A. Well, for a while there I made personal 
statements for him and his brother to try to boost 
their trade and their confidence in him personally. 

Q. You say you made personal statements. Is 
that the extent of the guarantee? 

A. To show that there was something back of 
the house. 

Q. They did some $370,000 of business in 1940? 
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A. Yes. When Peter Bercut first came in, every- 
body was afraid to put their merchandise in there. 

Q. They did how much business in 1941— $470,- 
000? A. Yes. 

Q@. It increased approximately $100,000 over 
1940, is that right? 

A. Yes. They were waiting to find if Mr. Ber- 
cut was going to put anything in there. 

Q. Did Mr. Bercut put anything in there? 

A. He guaranteed everything behind it. 

@. What did he guarantee besides the bank ac- 
count ? A. Isn’t that.enough? 

The Court: Q. What amount was that ? 

A. Around $100,000. 

Mr: Scampini: Q. That was over at the Pacific 
National Bank? A. Yes. [881] 

Q. What else did he guarantee? 

A. He gave his own personal statement, saying 
he would be personally responsible for the merchan- 
dise in the Merchants Ice & Cold Storage Company. 

@. Did he sign any guarantee? 

A. I don’t know about signing, but he gave his 
personal assurance. 

@. He just gave his personal assurance? 

A. When he said, ‘‘The Merchants will be all 
right,’’ there were men up there every week check- 
ing things; they were afraid that they would not be. 

Mr. Scampini: Might I ask the indulgence of the 
Court to permit Mr. Hubner to ask a few questions 
on cross-examination ? 
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The Court: Certainly. 

Mr. Hubner: Q. Mr. Evans, you were in court 
when Mr. Bercut testified the other day ? 

A. Ihave been here most of the time. 

Q. You heard his testimony, you heard the tes- 
timony of him entirely ? 

A. I believe I heard most of it. 

Q. Did you hear testimony that he gave that the 
statements that were furnished him by Mr. Arnold 
concerning the Merchants Ice & Cold Storage Com- 
pany were given by him to you for examination ? 

A. Yes. 

Q. I believe his description was they were 
phony ; I believe that was the word he used. 

A. I probably made that statement because I was 
trying to get him out of it all the time. 

@. You advised him these statements were in- 
correct and they were made to conceal information | 
rather than accurate? 

A. I took a glance at the accounts receivable and 
the liabilities and I said to keep out of this thing. 

Q. Mr. Bercut made the statement that you said 
that they were phony. Did you hear him say that? 

A. He might have used that word ‘‘phony,’’ but 
by ‘‘phony’’ I mean shaky. [382] 

Q. You are general manager down there, aren’t 
you? A. Yes. 

Q. The statements covering the years 1941 and 
1942, were they prepared under your supervision? 

A. Yes. 
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Q. And how are those statements? Are they true 
and correct statements of the condition of the com- 
pany ? 

A. Well, they are a continuation of what we 
started with. 

Q. In other words, these statements do not cor- 
rectly represent the facts? 

A. That I don’t know. I carried the same assets 
right along just as was done before, as far as value 
is concerned. 

Q. You are talking about the value of the physi- 


eal assets ? A. Yes. 
Q. How about the other assets on the balance 
sheet ? A. What do you refer to now? 


Q. I am referring to the accounts receivable. . 

A. The accounts receivable are good now com- 
pared to what they were before; that is, as good as 
they could be. 

Q. Now, as a matter of fact, you never made 
any addition to the reserve for the bad debts for the 
last two or three years, did you? A. No. 

Q. Not at all? A. No. 

Q. The reason you have not made any addition 
to the reserve for bad debts is the reserve was con- 
sidered more than adequate to cover the bad ac- 
counts ? A. Yes, we think so now. 

Q. You say you think so now. You have made 
no change in 1t? 

A. No, we have not changed it. We carry things 
just the same. When you have claims for something 
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like that, your accounts receivable are gone out of 
the window if your trade is bad. 

@. How about your other assets down there, the 
assets shown in the balance sheet? Take a look at 
if you would like to. A. 19422? [383] 

Q. Yes, 1942. 

The Court: Direct his attention to whatever you 
have in mind. 

Mr. Hubner: Q. Now take the current assets 
on the balance sheet. Are those all true and correct ? 

A. Yes. 

@. The next classification is investment? 

A. Yes. 

Q.. You verified the existence of those accounts. 
They are carried at a fair value? 

A. That I do not know. They are carried as they 
were before, land and property and everything else. 

Q. So the statement that you are using in fact 
is, In your opinion, correct only if the preceding 
statements are correct as rendered by the Empire 
Holdings Company ? 

A. No, by that I mean there is no change in the 
asset value. You can’t make any change without 
correcting it. 

Q. You have written off all of the things you 
considered worthless, haven’t you? A. Yes. 

Q. And in 1941 you charged off how much for 
bad debts? Will you look at the statement? 

A. Do you want a list of the bad accounts 
charged off in 1942? : 
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Q. In 1941. Will you take a look at that? 

A. I can give it to you from the income tax 
statement. 

Q. You made a charge there on operating ex- 
penses in 1941 of $21,000 for uncollectible bills, 
didn’t you? A. Yes. 

Q. You also made a charge down there for un- 
collectible notes of $13,000? A. That is right. 

Q. Did those represent Pacific Empire Holdings 
notes ? A. No, I gave you that. 

The Court: J assume you have gone into the 
books fully for all purposes. In fact, I think we 
have spent entirely too much time on this. If there 
is any particular item you have in mind, lee you 
might question him. 

Mr. Hubner: Just one more question. 

Q. What was the total adjustment that you 
wrote off during the years 1941 and 1942 to cover 
all these worthless assets on the balance sheet? 

A. I think the income tax return will show that. 

The Court: I think we have a record of it, if 
there is any question about it. We will take an ad- 
journment now until tomorrow morning at ten 
o’clock. 

(Thereupon an adjournment was taken until Fri- 
day, May 7, 1948, at 10:00 a.m.) [8895] 
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Mr. Naus: Have you finished with Mr. Evans? 
Mr. Scampini: Yes. 

Mr. Naus: You asked him about the bonds. 
Mr. Scampini: We waive it. 


WEBB RICHARDS, 


called for defendants; sworn. 


Direct Examination 

Mr. Brownstone: Q. Mr. Richards, what is your 
present address? 

A. 1943 Rosecrest Drive, Oakland. 

Q. What business are you engaged in? 

A. Dehydrating vegetables. 

Q. On or about August 20, 1942, you were a 
director in Pacific Empire Holdings, Inc., were you 
not? To refresh your recollection, that is the day 
of the meeting held in Mr. Scampini’s office of the 
directors of that corporation. A. 1942? 

®. Yes. A. Yes. 

@. And ever since that time you have been and 
now are a director of that corporation ? 

A. Yes. The corporation has been in receiver- 
ship. 

@. But you have never resigned as a director? 

A. No. 

Q.- So that you are now a director of that cor- 
poration ? A. Yes. 

Q. Your first connection with Pacific Empire 
Holdings occurred in connection with what trans- 
action ? 
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A. Well, my first connection was many years 
back. I could not mention just the date, where I 
was requested by Mr. Arnold to assist him in re- 
funding some of the bond issues of the Merchants 
Iee & Cold Storage Company. 

Q. To refresh your recollection, that was in the 
year 1936 or [388] 1937, was it not? 

A. Approximately. 

Q. At that time vou were associated with the in- 
vestment firm of Stephenson Leydecker? 

A. That is right. 

Q. Your firm, mainly through vour efforts, was 
instrumental in securing an extension of the bond 
indenture of the Merchants Ice & Cold Storage 
Company in 1937; that is correct, is it not? 

A. That is correct. 

Q. At that time the firm of C. H. Rollins had 
threatened to foreclose the bonds and Stephenson 
Leydecker gained the consent of sufficient bondhold- 
ers to put through the reorganization plan? 

A. That is not quite correct. 

Q. What is correct? 

A. There was a man—I can’t remember his 
name—who at that time was trust officer of the 
Crocker Bank, who is now residing in San Quen- 
tin, I believe. There were certain technical viola- 
tions there, and there was some trouble came up, 
and so we started to solicit the bondholders for 
consent to reorganization, and then some of the 
other houses—C. H. Rollins, who had been the origi- 
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nal underwriters, stepped into the picture and 
wanted to carry the thing through, and we made an 
arrangement with them for the reorganization and 
we instituted it. 

Q. Subsequent to that date, as the minute book 
of the Pacific Empire Holdings shows, on or about 
February 15, 1938, you were elected a director of 
the holding company ? A. Yes. 

@. And subsequent to that time you attended an 
occasional meeting approximately once a year of the 
stockholders of that corporation ? 

A. That is correct. 

@. Now, where was your office subsequent to 
February 15, 1938? 

A. Well, that is a difficult question to answer for 
the reason that I had been engaged in reorganiza- 
tion work of several [389] companies and I main- 
tained an office from 1938, I was doing work for the 
Pacific Empire, and I believe had started on the 
Frosteraft Corporation, and also was doing some 
work for the truck line and had offices at 242 Sec- 
ond Street. [3890] 

Q. In connection with the reorganization of the 
truck line, that reorganization was completed ? 

A. That was completed. 

Q. On or about November, 1940, is it or is it 
not a fact that you at least occupied a portion of 
your time at the office of the Pacific Empire Hold- 
ings? A. That is correct. 
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Q. Is it or is it not a fact that on or about No- 
vember, 1940, Mr. Arnold requested you to interest 
any person whom you could interest in the pur- 
chase of the stock of Merchants Ice & Cold Storage 
Company then owned by Pacific Empire Holdings? 

A. Mr. Arnold and I discussed for some time, 
the date would come within the time you mentioned 
various methods of trying to relieve both the hold- 
iig company and Merchants Ice & Cold Storage 
Company of their difficulties, and I made several 
efforts to get the company financed along various 
lines, I approached investment houses and also cer- 
tain parties, too. 

Q@. Did you approach the firm of Stephenson 


Leydecker in Oakland ? A. Yes, naturally. 
QQ. Did you speak to R. D. Gross of the R. D. 
Gross Company here? A. I did. 


@. And your net result of all your attempts was 
you were unsuccessful in interesting them in the 
purchase or refinancing of the Merchants Ice & Cold 
Storage Company ? A. That is correct. 

Q. You knew that on or about this time Mr. 
Arnold was also negotiating with Mr. Bereut for 
the sale or refinancing of this Merchants Ice & 
Cold Storage Company shares of stock? 

A. That is right. 

Q. Now, Mr. Richards, can you estimate for us 
the period of time toward the end of the year 1940 
during which you were endeavoring to interest other 
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persons or firms in this block of Merchants Ice & 
Cold Storage Company stock? 

A. That is right. 

A. Let me make my position [391] clear, as far 
back as the time we were successful in extending 
these bonds, we were trying to get the company on 
a financial basis, and the market was so weak that 
in normal procedure we could see it would be almost 
impossible, and whenever any of us thought of an 
idea we would try to work on it; I cannot remem- 
ber any specific time like say November, 1940. I 
know that during that period we were attempting 
to cure their financial trouble. 

Q. . During the period of negotiations with Mr. 
Bercut, you, yourself, were endeavoring to interest 
other persons in the purchase of this stock? 

A. That is right. 

Mr. Brownstone: That ig all. 


Cross Examination 

Mr. Scampini: Q. Mr. Richards, you were one 
of the directors who joined in the minutes of August 
20, 1940, consenting to the appointment of a re- 
ceiver—1942, I mean—for the purpose of bringing 
this proceeding against the Bercuts to set aside this 
transaction, weren’t you? 

iw ‘Visitas right. 

Q. And there was a consent to the appointment 
of a receiver to attack this transaction? 
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A. Mr. Arnold and I had discussed this matter. 
I at that time was of the opinion that the prospects 
of the company would be different from his, but he 
somehow agreed with me and thought perhaps the 
receivership would help us out, so I consented to it. 

@. Mr. Richards, Mr. Arnold had asked you to 
see 1f you could interest someone in taking over 
this block of stock owned by the Pacific Empire 
Holdings in Merchants Ice & Cold Storage Com- 
pany? A. To do what? 

Q. To take over the block of stock of Merchants 
Ice & Cold Storage Company owned by Pacific Em- 
pire Holdings. Let me see if I [392] make myself 
clear. I will withdraw the question. 

A. If I understand you, no. 

Q. What did he say to you on or about October 
or November of 1940 with respect to your attempt- 
ing to find someone to buy this block of stock of 
Merchants Ice & Cold Storage Company owned by 
Pacific Empire Holdings? 

A. Well, the thing that I was working on was 
not the selling of that block of stock as much as to 
finance both the Merchants Ice & Cold Storage 
Company and the holding company, to work out a 
procedure that would keep them solvent. 

Q. Did Mr. Arnold ever ask you to look for 
someone who would buy the entire block of stock of 
Merchants Ice & Cold Storage Company owned by 
Pacific Empire Holdings, Inc.? 
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A. No, I do not think he did. At least, I never 
attempted to. 

Q. Did you ever try to interest anyone to buy 
these 75,000 shares of Merchants Ice & Cold Stor- 
age Company stock consisting of 65,000 shares of 
common and over 12,000 shares of preferred owned 
by Pacific Empire Holdings, Inc. ? 

A. The exact number of shares I could not say, 
but the plan I was working on was one of re- 
financing the company and not to sell it outright. 

Q. When did you first find out that Mr. Arnold 
had sold the entire block of stock for $35,000 to 
Peter Bercut? 

A.,I believe the first time I really knew the 
complete details of that was at the time you dis- 
cussed with me the advisability of the receiver at 
the meeting you spoke of. 

Mr. Scampini: No further questions. 


Redirect Examination 
Mr. Brownstone: @. Mr. Richards, you knew 
that Mr. Arnold had consummated some type of deal 
with Mr. Bereut in February of 1941, didn’t you? 
A. Whenever that was accomplished I knew it. 
[393] 
Q. You knew that Mr. Bercut had acquired an 
interest in Merchants Ice & Cold Storage Company 
in February of 1941? A. Yes. 
Q. Asa matter of fact, there were articles in the 
newspapers about it at that time, weren’t there? 
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A. I don’t know about that, but I knew about it. 

Q. It was a matter of public and general know]l- 
edge, was it not, in San Francisco? 

A. I think so. I know Mr. Arnold and Mr. 
Bercut went down to see me at the time. 

Q. So that you knew that the stock had been 
acquired ? 

A. I knew that he had acquired it at that time. 

Q. Did you know, on or about August 20, 1942, 
at the time of this meeting at Mr. Scampini’s office 
that prior to the date of that meeting Mr. Scampini 
had written a letter to Mr. Culbertson, in Delaware, 
containing the following statement: ‘‘The present 
management is not in a position, practically speak- 
ing, to rescind the transaction entered into with 
Peter Bereut, for the reason that the present man- 
agement was a party to the transaction. Neither is 
the corporation in a position to attack the transac- 
tion, in a practical sense, for the reason that Mer- 
chants Ice & Cold Storage Company claims it has 
coming approximately $25,000 from the holding 
company, and since Peter Bercut now owns the 
Merchants Ice & Cold Storage Company and runs 
it, if the corporation were to attempt to rescind the 
transaction whereby Peter Bereut acquired the said 
controlling interest, he would, logically enough, 
direct and see to it that Merchants Ice & Cold Stor- 
age Company file an attachment and execution on 
the claim and thus vitiate the proceeding.’’ And 
made the further statement: ‘‘Any receiver of this 
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corporation so appointed should be what we lawyers 
understand as a ‘friendly receiver.’ I am a creditor 
of the corporation to the extent of having an [394] 
unpaid balance due on a note equaling $500. I also 
own 3263 shares of the stock of this corporation 
which years ago cost. me considerable money and 
today is worthless. I suggest the following pro- 
cedure. I will assign the promissory note to your 
secretary, Rebecca Tanzer, and transfer the stock 
to some other person designated by you. Let these 
two persons, one as a creditor and the other as a 
stockholder, file a complaint alleging insolvency or 
imminent threat of insolvency and inability to meet 
the debts as they mature; alleging further that the 
corporation can be made solvent by the preservation 
and conservation of its assets and the prosecution 
of the claims which it has against persons like Peter 
Bereut and others.’’ And further stating: ‘‘Upon 
the appointment of such a receiver the first thing to 
do would be to rescind the transaction whereby 
Peter Bereut acquired the controlling interest of 
Merchants Ice & Cold Storage Company. I am sure 
that this case would be settled very quickly. Any 
kind of reasonable settlement should enable the cor- 
poration to pay off all of its claims, pay a good fee 
to the receiver and its attorneys, etc., etc., and prob- 
ably leave something available for the stockholders.’’ 
Did you know that on or about August 2, 1942, Mr. 
Scampini had written such a letter to Mr. Culbert- 
son? A eo, 
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@. Did you have any idea that the receivership 
proceedings had not been initiated in Delaware? 

A. No. 

Q. Was any such statement made at the meet- 
ing of the directors held on August 20, 1942? 

A. Not to my knowledge. You understand I was 
not at that meeting; the minutes were presented to 
me afterward and I read them and I assented to 
them. 

Q. You did not attend the meeting of the board ? 

A. I could not, I was out of town. [395] 

@. But you signed the minutes? A. Yes. 

Q. Then the minutes of the meeting of August 
20, 1942, as contained in Volume V of the minutes 
of the Pacific Empire Holdings, Inc., Plaintift’s 
Exhibit No. 6, which states there were present the 
following members: A. A. Heer, L. R. Arnold, M. T. 
Ryerson, Webb Richards and M. Maffei, are not 
correct when they state you were present at the 
meeting ? 

-A. This is the meeting where the receivership 
was agreed to. I signed these minutes. 

Q. But you were not at the meeting? 

A. I could not attend the meeting. 

Mr. Brownstone: That is all. 


Recross Examination 
Mr. Scampini: Q. Mr. Richards, let us take up 
Mr. Seampini’s letter to Mr. Culbertson that was 
read to you and let us see if any statements are 
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true or false. Was the Pacific Empire Holdings 
Company on or about August 20, or August 2, 1942, 
in your opinion, insolvent ? A. Yes. - 

Q. Is it not true that Mr. Arnold and Mr. Maffei 
had told you of a claim being pressed against the 
company in Wilmington by a group of stockholders? 

A. Yes. . 

Q. Isn’t it true that Mr. Maffei and Mr. Arnold 
told you that they were consulting with Mr. Scam- 
pini to see what could be done about it? 

A. I believe they did. 

Q. Isn’t it true that Mr. Scampini advised you 
personally in some conversation that in his opinion 
there was only one thing to do for the preservation 
of this company, and that was to cause a receiver 
to be appointed and consent to 1t? 

A. We had a conversation about that very thing. 

Q. Isn’t it true that Mr. Scampini told you that 
the transaction [3896] between the company and Mr. 
Peter Bercut was indefensible in law? 

A. In your opinion. 

Q. Isn’t it true that I also told you that a re- 
ceiver was the only proper person to attack such a 
transaction before the court? 

A. That is correct. 

Q. You consented to the appointment of a re- 
ceiver because in your opinion as a director the 
company needed one; is that right? 

A. That is right. 

Q. You also consented to the appointment of a 
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receiver with the idea in mind that whatever the 
rights the company had against Peter Bercut and 
others should be prosecuted; is that right? 

A. Yes. 

Q. You were trying to do your duty as a direc- 
tor; is that correct? A. Yes. 

Mr. Scampini: That is all. 

Mr. Brownstone: That is all. 


LOUIS T. SAMUELS, 


called for defendants; sworn. 


Direct Examination 

Mr. Naus: Q@. You are a real estate broker in 
San Francisco? A. Yes. 

@. And have been continuously since when? 

A. "19006. 

Q. Now, in your continuous experience in that 
business since 1916 have you not dealt in downtown 
and commercial properties ? A. I have. 

Q. Would you indicate to his Honor some of the 
larger deals you have conducted, personally con- 
ducted, through those years, the larger ones? 

A. You mean individual transactions? 

Q. Yes, just a few of them to illustrate the type 
of activity [397] you have been engaged in. 

A. Well, the sale of the City of Paris building, 
Geary and Stockton, the sale of the City of Paris 
building at Stockton and O’Farrell—I sold the in- 
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surance Exchange Building at California and San- 
some; I sold the property of the Financial Center 
Building at California and Montgomery; I sold 
the Bank of America at Powell and Eddy; the 
Techau Tavern property going over a period of 
years. 

Q. Did you acquire some property for the Em- 
porium ? 

A. I represented the Emporium in buying the 
block on Mission between Fourth and Fifth, at the 
rear of their present property. 

@. Those are simply some of the major items of 
the many items throughout the years? 

A. There are more of them. 

Q. I am just trying to give his Honor the pic- 
ture of it. 

The Court: Q. Where is your own building? 

A. I still pay rent. 

Q. Who owns the Emporium property ? 

A. The Parrott estate owns the property on 
Market Street, and then the Emporium bought up 
the block on Mission Street, and then when they 
entered into a new lease with the Parrott estate, 
the Parrott estate bought the property on Mission 
Street. 

Mr. Naus: Q. Now, Mr. Samuels, you have 
prior to coming to court made a study of the prop- 
erty, lands and buildings of the Merchants Ice & 
Cold Storage Company, have you? 

A. Yes. 
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@. And would you indicate or describe to his 
Honor generally the property itself. I believe you~ 
have made a map, haven’t you? A. Yes. 

Q@. Hand it to me and I will ask that it be 
marked as an exhibit and have it described. It is 
on three street blocks. 

Mr. Pardini: On three blocks, that is correct. 

The Court: It may be admitted and marked. 

[398 ] 

(The diagram was marked ‘‘ Defendants’ Exhibit 
HE: *”’) 

Mr. Naus: Q. This is the diagram that you 
have prepared ? 

A. No, I did not prepare that. 

Q. It has been prepared? 

A. That was given to me as a diagram of the 
property. I did not prepare that. 

Q. Have you or not compared that diagram with 
the property itself on the ground in your study of 
it? A. I have. 

@. The property is really an assembly of differ- 
ent units or buildings, isn’t it? A. Yes. 

Q. To describe the property you have to take 
up several separate building units; you have to 
break it up into parcels? A. Yes. 

Q. Will you first of all give his Honor a descrip- 
tion of the physical properties. 

A. There were eight separate buildings, each 
different in character; so I took each of the units 
and valued them separately and then totaled them 
to arrive at a figure. 
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Q. ‘Take them up one at a time and describe the 
type of building, its condition, and the like. 

A. Well, the first one is a modern building, in 
good condition. 

Q. Would you point it out to his Honor on the 
diagram, the one you are about to speak of now? 

A. It is this building right here; that was con- 
structed in 1924 or approximately that. That one 
is modern and in good condition, and I put au as 
the first; I started at that corner, 

Q. ioe with your description. 

A. It is a six-story building covering the entire 
lot. I think there is about 18 or 20 feet on what is 
since called Winthrop Street, which in 1941 was 
not yet improved. I will put my finger here, if I 
may. It is a six-story building; it is Class C, that 
is, wooden floors and wooden steps, but it has light 
steel frames, it [399] has two elevators, and is in 
excellent condition. 

Q. Now, have you an opinion ag to the value of 
the land and improvements as to that parcel? 

A. My valuation of that land is $19,850. I value 
the improvements at $199,184, approximately 
$200,000. 

Mr. Naus: One moment, if your Honor please. 
I ask that this paper be marked for identification. 
It was prepared in typewritten form for convenience 
to your Honor, if your Honor wishes to follow it 
as he testifies. 

The Court: It may be marked. 


Peter Bercut, et al. 647 


(Testimony of Louis T. Samuels.) 

(The appraisal was marked ‘‘ Defendants’ Exhibit 
M for Identification.’’) 

Mr. Naus: Q. What is the size of the lot in- 
volved in that parcel? 

A. The lot is 183.4 feet on Lombard by 103 feet 
on Montgomery Street. 

Q. Will you turn to the next parcel. 

A. The next parcel I have got is southwest Lom- 
bard and Sansome Streets. That is this building 
here. There is one old building here, and this 
building was acquired since 1941. This is a three- 
story brick building. 

Q. Before proceeding, Mr. Samuels, you were 
requested to make a study of the property and form 
an opinion of value as of January 8, 1941? 


A. 1941, yes. 
Q. So the opinions of value you are expressing 
are as of that date, is that correct? A. Yes. 


@. By the way, you have also had some photo- 
eraphs of some parts of the property taken, haven’t 
you? 

A. I had some photographs taken only of those 
that are in bad condition and showing what I am 
stressing. I did not have any photographs taken 
of this one. [400] 

The Court: For the purpose of this case, let the 
witness go on and give the results of whatever he 
has done. 

Mr. Naus: Q. Will you proceed, then, with par- 
cel 2. 
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A. Parcel 2, that is the southwest corner of Lom- 
bard and Sansome Streets. The size of the lot is 
137.6 by 137.6 feet. 

Q. What in your opinion was the value of that 
land and improvements in January, 1941? 

A. The value of the land was $18,900, and the 
value of the improvements $40,000, a total of 
$58,900. 

Q. Would you turn to the next parcel or unit 
and deseribe it and point it out to his Honor. 

A. ‘This is the corner; this is a six-story building 
on the south line of Lombard Street 137.6 feet west 
of Montgomery Street. It runs to a depth of ap- 
proximately, I think, 150 feet there—127.6 by 150 
feet. 

Q. What is the type of the improvements? 

A. It may be 148 or 147 feet, because another 
building comes against it. 

Q. Describe the improvements on it. 

A. The improvements are obsolete. The walls 
are cracked. This building shows evidence of being 
at least sixty years old, possibly a little older. ° 

Q. What in your opinion was’ the value of the 
lot and improvements as of January 8, 1941? 

A. The value of the land was $18,750, and my 
conclusion arrived at as to the value of the improve- 
ments was $57,500, a total value of $76,250. 

Q. Turn to the next unit or parcel and describe 
it and point it out to his Honor. 

A. The next one is a one-story building, brick 


‘Peter Bercut, et al. 649 


(Testimony of Louis T. Samuels.) 
walls and wood and tar-paper roof. This property 
is here; the street is not cut through. 

Q. Describe the building. 

A. This building is in good [401] condition. 
It was constructed about the same time as the new 
building, and this is a one-story brick building. Of 
course, it 1s the hightest, cheapest construction, such 
as you would have for a delivery depot, and there 
are eight small skylights in it. It has a wooden 
roof with tar-paper, but it is in good condition, and 
there is nothing that is at all obsolete about it. I 
understand it was constructed at the same time that 
the new building was; of this I am not sure. 

®. State your opinion of the value of the land 
and the improvements as of January 8, 1941. 

A. The lot is only about 97 or 100 feet in depth, 
and I put the value of the lot at $14,500. It has 
145 feet frontage. I valued the improvements at 
$25,000, or a total of $39,500. 

Q. Turn to the next parcel or unit and point it 
out to his Honor and describe the improvements. 

A. This is a two-story frame building that was 
used as a bottling works by the former tenant. In 
1941 that was very old, and, as I say, it was just a 
rough-finished bottling place. 

Q. When you say a bottling place, you mean the 
old Globe Brewery ? 

A. Yes, the old Globe Brewery. I put the value 
of the land at $4,500 and the value of the improve- 
ments at $3,000. 
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Q. Turn to the next unit or parcel and point it 
out to his Honor and describe it. 

A. There are three or four small sheet iron 
buildings in the court area inside, that might have 
been temporary, I don’t know, and I put those four 
buildings on the map here. 

The Court: @. What is the value of that? 

A. I put the value of the lot at $2,000 and the 
value of the improvements at $2,500, a total of 
$4,500. 

Q. What is the next one? [402] 

Mr. Naus: Q. I notice the number 6, which is 
called Engineroom, inside property. 

A; ‘That also is inside property. 

@. Describe it. 

A. Iwill have to look in my notes again and get 
the size. That is a building—that is an engineroom, 
and: I believe that is very old. And then there is part 
of that that has been constructed at a later date, and 
it is 40 x 80. In other words, there is an old build- 
ing to which there has been an addition, and that is 
used as an engineroom, and I valued the lot at 
$4,750 and the improvements at $12,500, making a 
total of $17,250. 

Q. I believe the next is parcel 8. Will you point 
that out to his Honor? 

A. This is an entire square block; that is the 
block bounded by Sansome, Battery, Greenwich and 
Lombard Streets, that entire block. 

@. Deseribe that. 
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A. That block is not the size that the other 
blocks are. The other blocks are 275 x 400. This 
block is 275 x 255. I suppose it is cut off because 
of the Embarcadero. 

Q. Describe the improvements. 

A. It is the southwest corner of Battery and 
Lombard; 137.6 x 137.6 is improved with a three- 
story brick building, a part of which is now occu- 
pied by the offices. The building is about sixty years 
old. And the balance of the block is covered with 
improvements that are so dilapidated and sunken 
as to be definitely valueless except for a possible 
use to the present company. ‘They are one-story 
and the walls are cracked, the buildings sunken, 
and it is very hard to put a value on it. 

Q. State the value of the lot and the improve- 
ments of parcel 8. 

A. The value of the lot I put at $75,625, and the 
value of the improvements I put at $50,000. I ar- 
rived at these values by putting $40,000 for the 
value of this three-story building and [403] cost of 
the other buildings I put at $10,000, making a value 
of $125,625. 

Q. You have brought with you some photographs 
of the exterior of the buildings? A. Yes. 

Mr. Naus: I ask that these be marked as an 
exhibit. 

The Court: They may be admitted. 

(The photographs were marked ‘‘ Defendants’ Ex- 
hibit N.’’) 
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Mr. Naus: Q. Handing you Defendants’ Ex- 
hibit N, Mr, Samuels, will you display those one at 
a time to the Judge. 

The Court: I think I can look at them all to- 
gether. 

Mr. Naus: All right, hand them to his Honor. 

The Witness: This is the one-story building that 
I am speaking of. 

Mr. Naus: Hand them all over to the Judge and 
if the Judge wishes to know anything further about 
them he will ask vou. 

Q. These photographs were taken fairly recently, 
weren't they? A. Yes. 

Q. About when? 

A. Within the last three weeks. 

The Court: Q. Locate this one for me on the 
map. 

A. Let me get my bearings on this a minute. 
Here it is. 

Q. It is the six-story building? A. Yes. 

Mr. Naus: Q. Now, in arriving at your opinion 
of values there, Mr. Samuels, what did you take into 
consideration in reaching your opinion ? 

A. Well, I arrived at the value of the land and 
the buildings separately. 

Q. What is the total value of the land and build- 
ings separately ? 

A. I took the land and buildings separately. 

Mr. Naus: I have taken each parcel and added 
them, and the land separately is $158,875, and the 
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buildings separately is $389,685, and the addition of 
the two is what he has, [404] $548,000. 

Q. Did you in arriving at the value of the land, 
for example, take into consideration other sales of 
comparable property at or near the time in ques- 
tion ? A. I took nine or ten sales. 

Q@. Just answer Yes or No. A. Yes. 

Q. Now, how many sales of comparable property 
at or near the time in question had you taken into 
consideration in reaching that value? 

A. I took ten sales in comparatively the imme- 
diate vicinity. : 

Q. For convenience, have you got one of these 


ordinary city plats? A. Yes. 

Q. Now, the sales are marked in color on that 
so that they can be seen quickly ? A. Yes. 

Q. Will you produce that? A. Yes. 


Mr. Naus: I ask that that be marked. 

(The map was marked ‘Defendants’ Exhibit 
O.’’) 

Mr. Naus: Q. Will you point out to his Honor 
the properties that you have taken into considera- 
tion or transactions in other properties. Just give 
me a description of them generally. 

A. These that are marked in red are the proper- 
ties in question. These are the sales that have been 
made. 

Q. What are these two blocks? 

A. I have marked them, 3, 4 and 5. No. 3 is 
northwest North Point and Stockton Streets. This 
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Mr. Naus: Q. Handing you Defendants’ Ex- 
hibit N, Mr. Samuels, will you display those one at 
a time to the Judge. 

The Court: I think I can look at them all to- 
gether. 

Mr. Naus: All right, hand them to his Honor. 

The Witness: This is the one-story building that 
I am speaking of. 

Mr. Naus: Hand them all over to the Judge and 
if the Judge wishes to know anything further about 
them he will ask you. 

Q. These photographs were taken fairly recently, 
weren’t they? A. Yes. 

Q. About when? 

A. Within the last three weeks. 

The Court: Q. Locate this one for me on the 
map. 

A. Let me get my bearings on this a minute. 
Here it 1s. 

®. It is the six-story building? A. Yes. 

Mr. Naus: Q. Now, in arriving at your opinion 
of values there, Mr. Samuels, what did you take into 
consideration in reaching your opinion ? 

A. Well, I arrived at the value of the land and 
the buildings separately. 

Q. What is the total value of the land and build- 
ings separately ? 

A. I took the land and buildings separately. 

Mr. Naus: I have taken each parcel and added 
them, and the land separately is $158,875, and the 
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buildings separately is $389,685, and the addition of 
the two is what he has, [404] $548,000. 

Q. Did you in arriving at the value of the land, 
for example, take into consideration other sales of 
comparable property at or near the time in ques- 
tion? A. I took nine or ten sales. 

Q. Just answer Yes or No. A. Yes. 

@. Now, how many sales of comparable property 
at or near the time in question had you taken into 
consideration in reaching that value? 

A. I took ten sales in comparatively the imme- 
diate vicinity. 

@. For convenience, have you got one of these 


ordinary city plats? A. Yes. 

Q. Now, the sales are marked in color on that 
so that they can be seen quickly ? A. Yes. 

Q. Will you produce that? A. Yes. 


Mr. Naus: I ask that that be marked. 

(The map was marked ‘‘Defendants’ Exhibit 
O.’’) 

Mr. Naus: Q. Will you point out to his Honor 
the properties that you have taken into considera- 
tion or transactions in other properties. Just give 
me a description of them generally. 

A. These that are marked in red are the proper- 
ties in question. These are the sales that have been 
made. 

Q. What are these two blocks? 

A. I have marked them, 3, 4 and 5. No. 3 is 
northwest North Point and Stockton Streets. This 
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Mr. Naus: Q. Handing you Defendants’ Ex- 
hibit N, Mr. Samuels, will you display those one at 
a time to the Judge. 

The Court: I think I can look at them all to- 
gether. 

Mr. Naus: All right, hand them to his Honor. 

The Witness: This is the one-story building that 
I am speaking of. 

Mr. Naus: Hand them all over to the Judge and 
if the Judge wishes to know anything further about 
them he will ask you. 

Q. These photographs were taken fairly recently, 
weren’t they? A. Yes. 

Q. About when? 

A. Within the last three weeks. 

The Court: Q. Locate this one for me on the 
map. 

A. Let me get my bearings on this a minute. 
Here it is. 

Q. It is the six-story building? A. Yes. 

Mr. Naus: Q. Now, in arriving at your opinion 
of values there, Mr. Samuels, what did you take into 
consideration in reaching your opinion? 

A. Well, I arrived at the value of the land and 
the buildings separately. 

Q. What is the total value of the land and build- 
ings separately ? 

A. I took the land and buildings separately. 

Mr. Naus: I have taken each parcel and added 
them, and the land separately is $158,875, and the 
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buildings separately is $389,685, and the addition of 
the two is what he has, [404] $548,000. 

@. Did you in arriving at the value of the land, 
for example, take into consideration other sales of 
comparable property at or near the time in ques- 
tion ? A. I took nine or ten sales. 

Q. Just answer Yes or No. A. Yes. 

Q. Now, how many sales of comparable property 
at or near the time in question had you taken into 
consideration in reaching that value? 

A. I took ten sales in comparatively the imme- 
diate vicinity. 

@. For convenience, have you got one of these 


ordinary city plats? A. Yes. 

Q. Now, the sales are marked in color on that 
so that they can be seen quickly ? A. Yes. 

Q. Will you produce that? A. Yes. 


Mr. Naus: I ask that that be marked. 

(The map was marked ‘‘Defendants’ Exhibit 
O.’’) 

Mr. Naus: Q. Will you point out to his Honor 
the properties that you have taken into considera- 
tion or transactions in other properties. Just give 
me a description of them generally. 

A. These that are marked in red are the proper- 
ties 1n question. These are the sales that have been 
made. 

(). What are these two blocks? 

A. I have marked them, 3, 4 and 5. No. 3 is 
northwest North Point and Stockton Streets. This 
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land was purchased by the United States Govern- 
ment within the last six months from the Beronio 
estate. There were 86,281 square feet. That was 
sold for $120,000. The improvements were appraised 
by the Government on the Beronio estate at $25,000, 
and the land as $95,000. I might say this: that the 
Beronio estate were not satisfied with the Govern- 
ment’s figure; there was a contest on this question. 
[405 | 

Q. What was that per square foot? 

A. That was $1.05 a square foot after the con- 
test. 

Q@. By the way, before going to the other par- 
cels can you tell us approximately what basis per 
square foot you have used for land here on the 
Merchants Ice & Cold Storage property ? 

A. I used approximately $1 a square foot, by 
taking into consideration all of the parcels of land 
that have spur track, corners and inside area. 

Q. Take up the other sales. I think you said 
you had ten. You have described No. 3. Will you 
point out those to his Honor? 

A. Here is one piece, No. 1, a portion of the 
block adjoining the Merchants Ice & Cold Storage 
Company. Might I say this so I won’t be misunder- 
stood: My brother owned this piece of property, 
and I have been handling it. My brother acquired 
it about forty years ago. That is immediately ad- 
joining the building that has been called the Globe 
Brewery, and I sold that building to Mr. Bercut 
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about four or five months ago, the building and the 
improvements, for $10,000. 

@. You mean to the Merchants Ice & Cold Stor- 
age Company ? 

A. I didn’t know to whom I sold it. As a mat- 
ter of fact, 1t was an agent that approached me on 
it. When I sold it, I didn’t know to whom [I sold 
it, but that lot was 68.9 by 91 feet. That is the 
only sale in which I was interested. 

No. 2 is a recent sale for the Hastings estate 
about a year ago, within a few months of this period 
of time, the block bounded by Embarcadero, Jack- 
son, Oregon and Drumm Streets, approximately 500 
feet of street frontage, containing 17,000 square feet, 
together with a two-story brick improvement, which 
was very old, and that sold May 1, 1942 for $14,500. 
The Hastings estate was the seller and John Rosen- 
feld Sons [406] the buyer My office handled it, and 
that 1s on the Embarcadero. That was sold for as 
low as 70 cents per square foot with improvements. 

The Court: Q. Go to your next piece. 

A. The next one is the Beronio estate, seller, 
which I have mentioned. 

The next one is the block bounded by North Point, 
Beach, Powell and Mason Streets, 114,000 square 
feet, sold by the Hibernia Bank to the United States 
Government for $120,000. That is a little bit over 
$1 per square foot. 

Mr. Naus: Q. Where is that located ? 

A. North Point, Beach, Powell and Mason 
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Streets. That would be No. 4. Here it is; I have 
marked it. 

Q. Now No. 5. 

A. Northwest Mason and North Point. 275 x 255. 
Frontage 275 feet on North Point, 275 feet on 
Mason and 275 feet on Beach Street, 75,600 square 
feet. That sold with some improvements for $79,- 
000. George Brown was the seller and the United 
States Government the buyer. That is marked No. 5. 

The Court: Q. How much a square foot is that? 

A. Well, it is a shade under $1 a square foot, 
because there were some improvements, but it was 
about $1.03 including the improvements. 

The next piece is the southwest corner of Beach 
and Taylor Streets; Southern Pacific, seller, United 
States Government, buyer; 128,000 square feet for 
$125,000. That is a little over $1 a square foot; I 
eall it $1. 

Mr. Naus: Q. Where is that? 

A. That is the southwest corner of Beach and 
Taylor Street; that is this one here, No. 6. You 
know the Government is running the spur track all 
the way [407] through there. 

The Court: Q. Is that all? 

A. No, I have some more, if you want them. 

The Court: That is sufficient. 

Mr. Naus: Q. I would like you, merely in the 
interest of time, to take a look at Defendants’ Ex- 
hibit M for identification and state whether you 
have got the detail as to 7, 8, 9 and 10 on here. 

A. Yes. 
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Q. Your testimony if given would conform to 
that ? A. Yes. 
Mr. Naus: I will offer that in evidence. 
(Defendants’ Exhibit M for Identification 
Was received in evidence. ) 


DEFENDANTS’ EXHIBIT M 


April 16, 1948 
Mr. Peter Bercut 
743 Market Street 
San Francisco, California 


Dear Sir: 

In the opinion of the undersigned the values of 
the properties of the Merchants Ice and Cold Stor- 
age Co. listed below as of January 8, 1941 were as 


follows: 

1. N.W. corner of Lombard and Montgomery sts., lot hav- 
ing a frontage of 183.4/10 feet on Lombard by 103 feet on 
Montgomery Street. 

Walwe of lote.. een $ 19,850.00 
Value of improvements........... 199,184.00 $219,034.00 


2. S.W. Lombard and Sansome sts. Size of 
lot 137:6 x 137.6 feet. 
\WaiIOVEY 2 Eo) (0) ea eee $ 18,900.00 
Value of improvemente........... 40,000.00 58,900.00 


3. South of Lombard 137.6 feet West of 
Montgomery st. 6 story building. Size of lot 
137.6 x approximately 150 feet. 
Value tit ca $ 18,750.00 
Value of improvements........... 57,000.00 76,250.00 
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4. S.E. corner Montgomery and Lombard 
sts. One story brick garage building. Size of 
lot approximately 145 x 100 feet. 

VealltienOt Voters stn ...uenae ae $ 14,500.00 
Value of improvements........... 25,000.00 


5. West lime of Sansome st. 68.9 feet North 
of Greenwich st. Two story frame building. 
Size of lot 68.9 x 80 feet. 


Neale 08 VOt sa 2ui ec Ae $ 4,500.00. 


Value of improvementse........... 3,000.00 


6. Engine room—inside property. 
alle Ob LObs eae ee $ 4,750.00 
Value of improvements.......... 12,500.00 


7. Four small sheet iron buildings in court 
area inside. 

A Ailiiew Or (hot ieee ee $ 2,000.00 

Value of improvements........... 2,000.00 


Pareels #2 to #7 Are All in Block 
Bound by lLombard-Greenwich-San- 
some and Montgomery Sts. 


8. Block bound by Sansome-Battery-Green- 
wich and Lombard streets. Entire lot 275 x 
2t> feet—_10,62os8q). it. 

Value of Wot 2. $ 75,625.00 
Value of improvements............ 50,000.00 


Total Value of All Properties Listed Above........... 


$ 39,500.00 


7,500.00 


17,250.00 


4,500.00 


125,625.00 


$548 559.00 
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Resume: 

No.1. N.W. Lombard and Montgomery sts.......... $219,034.00 
No. 2. S.W. Lombard and Sansome sts..........0......... 58,900.00 
No. 3. South Lombard, 137.6 West of 

Ai DOCU: , 76,250.00 
‘No.4. S.E. Montgomery and Lombard stsg............... 39,500.00 
No.5. West Sansome 68.9 North of 

CHOGETGITGI Sli eee a 7,000.00 
No.6. Engine room—inside property... ccccccccccecc 17,250.00 
No.7. 4 small sheet iron buildings www. 4,500.00 
No. 8. Block bound by Sansome-Battery Green- 

wich and Lombard Streets... ccs 125,625.00 

EI a NAN casas csc catc cn assaean Tsccconsnbneconnnentbece $548,559.00 


Very truly yours, 
LOUIS T. SAMUELS 


Memorandum attached hereto explains in detail 
above valuation. 


Parcel No. 1. Northwest. Lombard and Mont- 
gomery streets. Winthrop Street was not open in 
March 1941. Improvements were erected in 1924. 
Have therefore deducted 34% for depreciation. 
Building is 6 story Class ‘‘C’’—light steel frame 
—wooden floors. 

Parcel No. 2. S. W. Lombard and Sansome Sts. 
3 story brick—between 55-60 years in age—obsolete. 

Parcel No. 3. South line of Lombard st. 137.6 
feet West of Montgomery st. Also close to 60 years 
in age. Brick walls badly cracked throughout—roof 
in bad condition—obsolete. 

Parcel No. 4. 8S. E. Lombard and Montgomery 
sts. Good condition—trussed roof—constructed in 
1924. 
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Parcel No. 5. West line of Sansome st. 68.9 feet 
North of Greenwich st. Very old—improvements 
almost valueless. 

Parcel No. 6. Northerly portion old—Southerly 
addition 40 x 80 feet—constructed around 1924. 

Parcel No. 7. Four small sheet iron buildings 
very little value. 

Parcel No. 8. Square block bound by Battery- 
Sansome-Lombard and Greenwich sts. Of this block 
S. W. Battery and Lombard is improved with a 3 
story brick building—office on portion of ground 
floor. Balance storage and refrigeration. T'his build- 
ing was also constructed about 60 years ago. Old 
and obsolete. Entire balance of square block with 
frontage of 275 feet on Sansome Street, 275 feet 
on Greenwich Street and 137.6 feet on Lombard 
Street is covered by a sunken, dilapidated one story 
building—outer walls cracked throughout—prac- 
tically valueless. Figuring depreciation at 2% per 
annum (50 year life) the value of major portion 
of improvements might be deemed as wiped out. 
They still, however, retain some usefulness to pres- 
ent tenants. 


As to land values: Have given consideration to 
those portions of land that have spur track—also 
corners and inside area—appraising land valuations. 
Quote the following sales to substantiate my land 
valuations. 

1. N. W. corner of Sansome and Greenwich sts. 
portion of block—balance of which is owned by 
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Merchants Ice and Cold Storage Co.—size 68.9 x 91 
feet with 2 story improvements—60 years old—sold 
August 4, 1942 to Merchants Ice and Cold Storage 
Co. for $10,000.00. 

2. Block bound by Embarcadero-Jackson-Oregon 
and Drumm sts. hasing approximately 500 feet of 
street frontage—containing 17,000 sq. ft.—together 
with 2 story brick improvements—sold May 1, 1942, 
for $14,500.00. Hastings Estate, Seller. John Ros- 
enfeld’s Sons, Buyer. 

3. N. W. North Point and Stockton Sts... . 3 
frontages. 275 ft. on North Point—275 ft. on Stock- 
ton st.—and 275 ft. on Beach st. 86,281 sq. ft— 

eC) Scr 0) $ 95,000.00 
Iwo wemmemtis SOU BOM eee. 25,000.00 


about $1.05 per sq. ft. after contest............. $120,000.00 
Beronio Estate, Seller—U. 8. Government, Buyer. 


4. Block bound by North. Point-Beach-Powell 
and Mason sts. 114,000 sq. ft. sold for $120,000.00. 
Hibernia Bank, Seller—U. 8. Government, Buyer. 

). N. W. Mason and North Point sts 275 x 275 
ft. Frontage 275 ft. on North Point—275 ft. on 
Mason—and 275 ft. on Beach st. 75,600 sq. ft. Sold 
for $79,500.00 including some improvements. George 
Brown, Seller—U. S. Government, Buyer. 

6. S. P. to U. S. Government—128,000 square 
feet for $125,000.00. 

7. N. E. Union and Battery Sts. size: 155 x 150 
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feet—sold for 75¢ per square foot—July 25, 1942/ to 
Gus Lachman, Seller—U. S. Navy, Buyer. 

8. S. W. Union and Front sts. 3 story concrete 
building—size: 70 x 125 ft, sold by McCreery Estate 
for $25,000.00. 

9. ‘Two blocks facing Columbus Ave—bound by 
Bay-Francisco-Taylor and Mason sts. Sold to the 
Housing Board at $1.00 per square foot—June 3, 
1941. 

10. Stockton and North Point. 27,000 sq. ft. 
sold for $27,000.00. Bank of America, Seller—U. S. 
Government, Buyer. 


None of the above properties were under financial 
pressure—each and every one was unencumbered. 
All of the properties excepting those sold to the gov- 
ernment had been offered by willing sellers and 
sales were best prices obtainable. Sales to govern- 
ment were the result of appraisals by real estate 
experts. 

In conclusion am familiar with every detail of 
the condition of this property as of January 8, 1941 
—as I personally handled the corner of Sansome 
and Greenwich sts. immediately adjoining these 
properties for an absent brother. Was repeatedly 
on the premises #* during 1941 in an endeavor to 
lease or sell. Know the condition at that time and 
the improvements since made. 

[Endorsed]: U. S. Dist. Ct. N. D. Cal. No. 22339R. 
Defts. Ex. No. M. Filed 5-7-43. Walter B. Maling, 
Clerk. By J. P. Welsh, Deputy Clerk. 
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Cross Examination 

Mr. Scampini: Q. Mr. Samuels, how long have 
you been in the real estate business ? 

A. Since 1916. 

Q. Have you handled many industrial properties 
in your experience ? A. Many. 

@. Have you had numerous transactions involv- 
ing the sale of industrial properties ? 

A. I suppose I have had from sixty to eighty. 

Q. Now, you are acquainted, of course, with the 
American Appraisal Company, aren’t you? You 
know what that concern does, don’t you ? 

A. No. I have heard the name, but I personally 
cannot say that I am acquainted with them. I know 
that there is a firm that makes appraisals. 

Q. Is it a reputable concern, in your opinion? 

A. Iam not qualified to answer that. 

Q. This six-story building, do you know when 
that was constructed ? 


It is in excellent condition. 

Now, if I were to tell you, Mr. Samuels, 
that in the year 1927 the improvements, not the land 
but the improvements with respect to which you have 
testified, with the exception of some minor items 
were appraised by the American Appraisal Com- 


A. You mean the new building—1924. 

Q. Do you know at what cost it was constructed ? 
A. No. [408] 

Q. Isita good building? 

A. 

Q. 
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pany on two bases, cost of reproduction new—strike 
out that question. | 

Did you make any effort to appraise the machin- 
ery and equipment in these buildings ? 

A. . Not at all. 

Q. You don’t know anything about that? 

A. Iam not qualified. 

Q. Well, now, if I were to tell you that the six- 
story building—will you assist me in finding the 
appraisal of this six-story building in this volume? 

Mr. Naus: As I remember it, Mr. Scampini, there 
is a diagram in there showing it. 

The Court: We will take a short recess. 

(After recess :) 


Mr. Scampini: Q. Mr. Samuels, you brought 
some photographs here into the court. Who took 
those photographs ? 


A. Moulin is the name—Gabriel Moulin. 

Q. Did you take any of the pictures yourself? 

A. No. 

@. Were you there when they were taken? 

A. Yes, I went with the photographer. 

Q. Did you go around looking for eracks to 
photograph ? A. Definitely, yes. 

Q. Did you go around looking at all of the build- 
ings? A. We went over all the buildings. 

Q. Now, there are two six-story buildings on this 
property, aren’t there? A. Surely. [409] 


@. You only brought pictures of one. Where is 
the other? 
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A. The other is in excellent condition. 

Q. You just took a picture of the building that 
looked dilapidated; is that right? A. Yes. 

@. Now, the one that is in excellent condition is 
located on this piece of land designated as lots 11, 
12 and 14 of the American Appraisal Company; is 
that correct ? A. I don’t know the numbers. 

Q. The particular photograph of that building 
you did not take? A. No. 

@. This is the one that was built with the bond 
issue ? A. I don’t know anything about it. 

@. This is the building that is the most modern 
building of the lot? 

A. This is the building I said was in excellent 
condition. 

Q. If I were to tell you, Mr. Samuels, that the 
American Appraisal Company gave an aggregate 
sound value not of the land but just of the im- 
provements and machinery in 1927 to all of these 
buildings, including the one which is in good condi- 
tion, a photograph of which you did not take, of 
$1,030,402.68 in 1927, would you think that was a 
reasonable appraisal ? 

A. I would still take these valuations. 

Q. As of 1927? A. As of 1941. 

Q. But would you say that in 1927 the reason- 
able value of these buildings and improvements of 
the land that you saw, with the exception of a few 
minor additions, would you say the reasonable value, 
reasonable sound value of $1,030,000 was excessive 
in 1927? 
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A. Those figures would make no impression on 
me at all, those figures you have just given. 

Q. Projecting yourself back to 1927, you were 
in business at [410] that time, weren’t you? 

A. I knew all of these properties as of 1927 
as well as I do today. 

Q. And would you say that a value of $1,000,000 
for all of the buildings in 1927 was excessive? 

A. Is it necessary for me to pass judgment on 
somebody else’s appraisal ? 

The Court: He is asking for your opinion. 

Mr. Scampini: Q. I am asking your opinion. 

A. I think they were ridiculous. 

Q. ., In 1927? 

A. Yes, ridiculously excessive. 

@. Are you generally familiar with construction 
engineering ? A. Not engineering. 

Q. Are you familiar with the cost of reproduc- 
tion new of these buildings ? A. Yes. 

Q. If I were to tell you that the American Ap- 
praisal Company gave reproduction cost in 1927 of 
these buildings as $1,200,000 and itemized it, would 
you say that was an excessive reproduction cost? 

A. That would not change my conclusion at all. 

Q. You say you are familiar with industrial 
property generally. Are you familiar with a piece 
of property on Bryant Street near Fourth, a cop- 
per and brass works, 200 feet by 150 feet, which 
is 30,000 square feet ? 

A. That is the northwest corner? 
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@. That is 100 feet from the corner, 200 feet 
on Bryant. There are no spur tracks on Bryant 
Street, are there? A. No. 

Q. As industrial property, would you say that 
that piece of property on Bryant 200 by 150 com- 
pares to Embarcadero property ? 

A. You are speaking of the market value, aren’t 
you? 

Q. Iam. 

A. You mean ground or improvements ? 

@. Ground value. 

A. As of last year or the present time ? 

@. As of the present time or last year, would 
you say that [411] the Embarcadero industrial 
property was worth as much as the industrial prop- 
erty on Bryant Street without spur tracks? 

A. No, Bryant Street is more salable. 

@. More salable? A. More demand for it. 

@. More demand for industrial purposes or for 
other purposes ? 

A. More buyers interested, more demand. 

Q. Now, a cold storage plant on Bryant Street, 
from the point of view of cold storage, property on 
the Embarcadero would be worth more than Bryant 
Street, would it not? 

A. No, Bryant has a greater selling price—not 
considerable, but I should say that Bryant Street 
would be worth maybe twenty-five or thirty per cent 
more than Sansome and Greenwich. 

Q. How much more do you think it would be 
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worth than Embarcadero and Lombard, where the 
main building of this company is? | 

A. I just said there was a market of 70 cents a 
square foot at a place better than this because it 
approaches the Mission district, 17,000 square feet 
with twelve fronts that sold for $14,500. It has been 
offered to the general market for three weeks for 
$17,500, no buyers, then at $16,500, and then we 
made of $14,500 that was accepted by the Hastings 
estate in the last six months. 

Q. Was this an empty building? 

A. No, the building was dilapidated, but—— 

@. Was there any revenue? 

A.’ It has a two-story building, which is not in 
good condition—cracked walls—but there are 105 
rooms which are bringing 125 a month, and there 
are eight stores, one on Drumm Street, bringing 
$85—I know this, because I am collecting all the 
rents. There were three saloons on the Embarca- 
dero. The eight stores are now vacant because the 
Government has stopped passage on the Embarca- 
dero beyond [412] Jackson Street, but the rental 
would be $350 a month. 

Q. You sold it for how much? A. $14,500. 

Q. These buildings of the Merchants Ice & Cold 
Storage Company which you value roughly at about 
$300,000, and the land at about $200,000—— 

Mr. Naus: The buildings he has valued at 
$389,000 and the land at $158,000. 

Mr. Scampini: @. You know they are adequate 
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to accommodate the business of a company doing a 
gross revenue of $800,000 a year, don’t you? 

A. I know nothing about the business at all. 

Q. You are just valuing these buildings as if 
they were in a state of abandonment and you offer 
them for sale? 

A. Not abandonment. We have a regular system 
by which we work and I would be glad to give it to 


you. 
Q. Did you give much time to investigating this 
property ? 


A. I went over it very carefully, because I real- 
ized that I had to testify each conclusion that I 
arrived at. 

Q. You are being paid for your services, aren’t 
you? A. I probably will be. 

Q. The revenue on this piece of property which 
you sold for Hastings, you said, was approximately 
$350 a month, you say? 

A. I said the gross revenue was $350. 

@. How much were the taxes on the property? 

A. The taxes were approximately $2,800—I will 
give it to you exactly—slightly under $2,700 a year. 

@. That is a little over $200 a month? 

A. Almost $225 a month. 

Q. That has to be deducted, of course, plus in- 
surance, from the revenue before you reach net 
revenue; igs that right? [413] A. Yes. 

Q. You sold it to whom, a speculator? 

A. I sold it to John Rosenfeld Sons. 

Mr. Scampini: That 1s all. 
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recalled for defendants; previously sworn. 


Direct Examination 

Mr. Naus: Q. Mr. Bercut has already been 
called by the other side, so I do not propose to go 
over the ground already covered. Mr. Bercut, would 
you tell me, please, whether you attended as a direc- 
tor any actual meetings of the directors of Pacific 
Empire Holdings, Inc., actually held? 

A. I do not think I attended any meeting since 
1936 or somewhere around that time. 

Q. So far as your memory or knowledge goes, 
you know of no meeting of the directors of the 
Pacific Empire Holdings, Inc. since 1936? 

A. Not to my knowledge. 

Q. Have you any memory or knowledge with re- 
spect to whether any meetings of the so-called ex- 
ecutive committee of the Pacific Empire Holdings 


Company, Inc. were held? A. No. 
Q. Have you any recollection of ever attending 
a single one? A. No. 


Q. Now, with respect to the Merchants Ice & 
Cold Storage Company, the directors of that com- 
pany did meet, didn’t they? A. Yes. 

Q. Now, turning to the time of the negotiations 
for the acquisition of this Merchants Ice & Cold 
Storage Company stock, did you personally study 
the balance sheets or did you have Mr. Evans make 
that study for you? 

A. Thad Mr. Evans do it. [414] 
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@. Have you ever personally studied the balance 
-sheets at any time? A. No. 

Q. On this or any other matter? A. No. 

Q. Now, there was a suggestion by Mr. Morrish 
about Mr. Arnold having said he did some special 
work for you. Did Mr. Arnold ever do any work 
for vou, special or otherwise, at any time? 

A. No. 

@. Were you and Mr. Arnold at any time ever 
close or very close friends, socially, in a business 
way or otherwise? A. No. 

Q. Now, Mr. Bercut, after taking over the man- 
agement of the Merchants Ice & Cold Storage Com- 
pany did you personally do anything about this 
matter of going out into the business world and 
getting new business from merchants? 

A. Yes. 

Q. By the way, whether you had ever run a cold 
storage business before or not, had you been a user 
of cold storage for many years? Ay West 

Q. For how many years? 

A. Well, in our business, the meat business, you 
can’t be in the meat business without having cold 
storage. 

@. You mean down at the Grant Market? 

A. Yes. 

Q. You handle an enormous tonnage of meat 
down there, don’t you, and a large amount of cold 
storage ? A. Yes. 

Q. Now, during the years you have been in 
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business that way, had you for many years before 
the Merchants Ice & Cold Storage Company deal 
had personal and business contacts with the meat 
industry and packing industry? A. Yes. 

Q. When you took over the management of the 
Merchants Ice & Cold Storage Company, just tell 
the Judge briefly what you personally did about 
bringing in new business for that company. [415] 

A. Well, I went to the wholesale meat people 
that I was doing business with in my meat business 
and asked them to patronize me in the cold storage 
business, I was in that business, and assured them 
that I knew how to handle meat, keep it in a way 
hke butchers handle it, see that it was in first class 
shape, that I had been in that business for the last 
fifteen or twenty years, and asked them to patronize 
the Merchants Ice, and I was very well respected. I 
met Mr. Swanson from Sacramento, who did a very 
large business with us, and before that he had done 
business for twenty years with the National Ice 
Company, and they said they would give all their 
business to Bereut, and it has been there ever since. 
And I had to go and see Swift & Company; Mr. 
White was the manager, and they were not putting 
any merchandise in with us for a time on account of 
the trouble that we had with the bank. And Mr. 
White told me he received orders from the main 
office in Chicago that they were to withdraw every- 
thing. 

Q. You mean from the butter warehouse re- 


Peter Bercut, et al. 673 


(Testimony of Peter Bercut.) 
eeipts, that the bank started to refuse to take the 
Merchants Ice & Cold Storage receipts as collateral ? 

A. Yes, they stopped putting meat in Merchants 
Ice & Cold Storage Company and continued with- 
drawal, so 1 gave him my personal guarantee that 
that would never occur with the Merchants Ice, and 
I succeeded in getting them back to the plant, and 
we did a large business with them. Then I got busi- 
ness with the Cudahy Meat Company over in Oakland; 
I sueceeded in moving them over to the Merchants. 
Then I went to Washington and went to the Sur- 
plus Commodity Meat Commissioner and I assured 
him that the company would take care of merchan- 
dise and other business coming to the Coast, and 
when I got back there a car coming into the Mer- 
chants, and ever since [416] we have done a nice 
business, about fifty cars a month. 

Q. As you went around to bring in this business, 
did you or not as you went around give personal 
promises that you would stand behind that business? 

A. Yes, I gave my personal promise, but people 
knowing me usually trust me. 

Q. Now, at or about the time that you took over 
the management, you remember the Bank of 
America brought suit on that butter deal for about 
$40,000 against the Merchants Ice & Cold Storage 


Company, don’t you? A. Yes. 
@. And they levied an attachment. You recall 
that circumstance, don’t you? A. Yes. 


Q. Isn’t it a fact that the Bercut family person- 
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ally put up the attachment bond to release that at- 
tachment ? A. Yes. 

Mr. Naus: You may cross examine. 

Mr. Scampini: No questions. 

Mr. Naus: Defendants rest. 

Mr. Scampini: We rest. 


(Thereupon the case was submitted on briefs to 
be filed 10, 10 and 10, and placed on the calendar 
for June 23.) [417] 
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In the Superior Court of the State of California, 
in and for the City and County of San Fran- 
C1SCo. 

No. 312,800 


THOMAS H. WINGATE, as Receiver in Equity 
for PACIFIC EMPIRE HOLDINGS, IN- 
CORPORATED, a corporation of the State of 
Delaware; and PACIFIC EMPIRE HOLD- 
INGS, INCORPORATED, a corporation of 
the State of Delaware, 

Plaintiffs, 
VS. 


PETER BERCUT, ERNEST E. BERCUT, 
HENRY BERCUT, JEAN BERCUT, MARY 
DOE BERCUT, MARY JANE BERCUT, 
FIRST DOE, SECOND DOE, THIRD DOE, 
BLUE AND WHITH, a corporation, XYZ, a 
copartnership, 

Defendants. 


DEPOSITION -OF LEONA KEENER 


Be It Remembered, that pursuant to stipulation 
between counsel for the respective parties, and on 
Saturday, the 3rd day of October, 1942, commenc- 
ing at the hour of 11:00 o’clock A. M. thereof, at 
Room 816, No. 300 Montgomery Street, San F'ran- 
cisco, California, before me, Mary T’. Collins, a 
Notary Public in and for the City and County of 
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San Francisco, State of California, personally ap- 
peared. 

LEONA KEENER, 
who, being by me first duly sworn, was thereupon 
examined and interrogated as a witness in said 
cause. 

A. J. Scampini, Esquire, appeared as attorney for 
the plaintiffs; and Louis E. Goodman, Esquire, and 
Louis H. Brownstone, Esquire, appeared as attor- 
neys for the defendants Peter Bercut, Ernest E. 
Bercut, Henry Bercut and Jean Bercut. 

It was stipulated between counsel for the respec- 
tive parties that the Notary Public, after adminis- 
tering: the oath to the witness, need not remain 
further during the taking of this deposition. 

It was further stipulated that the said deposition 
should be reported in shorthand by R. R. Roberson, 
a competent official shorthand reporter and a disin- 
terested person, and thereafter transcribed by him 
into longhand typewriting, to be read to, or by, the 
said witness, who, after making. such corrections 
therein as may be necessary, will subscribe the same. 

It was further stipulated that all objections to 
questions propounded to the said witness shall be 
reserved by each of the parties, save and except 
any objections as to the form of the questions pro- 
pounded. 

It was further stipulated that if the witness 
should be instructed not to answer questions pro- 
pounded by counsel, in the absence of the Notary 
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Public, it shall be deemed that the Notary Public 
has so instructed the witness to answer, but that 
she still refuses to answer. 


=e 


Mr. Goodman: I want to reserve the same objec- 
tion that I made on the depositions of Mr. Arnold 
and Mr. Heer as to the legal capacity and right of 
the plaintiffs to maintain this action. 

Mr. Scampini: Yes. 


LEONA KEENER, 


being duly sworn by the Notary Public to tell the 
truth, the whole truth, and nothing but the truth, 
testified as follows: 


Direct Examination 

Mr. Scampini: Miss Keener, your full name is 
what ? A. Leona Keener. 

Q. And where do you work now, Miss Keener? 

A. At the Federal Outfitting Company. 

@. And what is your position? 

A. Iam the secretary for Mr. Shragge, the presi- 
dent. 

Q. Do you expect to leave this city and county 
soon? 

A. I am not sure—outside the city and county. 

Q. You are not certain about it? A. No. 

Q. In the event, of course, that you are residing 
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here at the time of trial of this case, then of course 
- we may subpoena you, but we are taking your depo- 
sition now in behalf of the plaintiffs, on the assump- 
tion that you may not be available as a witness. 

A. Yes. 

@. And we are taking your deposition now in 
the case of Pacific Empire Holdings, Inc. vs. Peter 
Bercut and other defendants. 

Now, were you employed at any time by Pacific 
Empire Holdings, Ince. ? A. Yes. 

@. In what capacity ? A. As secretary. 

@. By ‘“‘secretary’’ you mean not the officially 
designated secretary A. No. 

Q. ‘But stenographer-secretary ? 

A. Stenographer-secretary, yes. 

@. And when did you cease your connection with 


the company ? A. On June 16th of this year. 
Q. And how long were you with the company in 
that capacity ? A. Four years approximately. 
Q. Do you know M. Maffei? A. Yes, I do. 
®. Mr. Arnold? A. Yes. 
Q. . Mr. Richards? A. Yes. 
Q. Mr. Ryerson? A. Yes. 
Q. Mr. Peter Bercut? A. Yes. 
Q. Were you acting as such stenographer-sec- 


retary on or about January 8th, 1941? 

A. Yes. 

Q. And as such do you recall anything unusual 
happening, or any dictation which took place at or 
about that time, or immediately prior or immedi- 
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ately thereafter, concerning the resignation of Mr. 
Peter Bercut ? A. Yes. 

Q. And do you recall that incident ? 

A. Ido recall it. 

Q. Approximately when did it take place ? 

A. It was approximately in January—the latter 
part of January. 

Q. Of what year? A. Of 1941. 

Q. And what did take place? Tell us to the best 
of your recollection exactly what happened. 

A. Mr. Bercut was in the office and asked me to 
dictate—or to dictate to me a resignation to the 
holding company as officer and director of that 


company. 
Q. And did you take it in your notebook then 
at that time? A. Yes. 


Q. And have you got that notebook with you? 

A. Yes, I have. (Producing notebook.) 

Q. Will you please find it—look at your note- 
book and see if you have any record of the dictation 
of Mr. Peter Bercut ? A. TI have it. 

Q. And what is that notebook which you have 
in your hand now? 

A. This is the notebook that I used for the hold- 
ing company. This is from the year ’41 I’m looking 
at right now. 

Q. And what page are you looking at? 

A. I don’t quite understand you. 

Q. I say what page of the notebook? Have you 
got the pages numbered ? A. No, I haven’t. 
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Q. Well, do you find any record ir that notebook 
which you have of the dictation of Mr. Peter Bercut 


to you concerning his resignation ? A. Yes. 
Q. And is it written in shorthand ? 
A. Yes, it is. 


Q. And will you read it into the record, please? 

A. Yes. (Reading from notebook.) By Peter 
Bercut to Pacific Empire Holdings. 

‘“Because of the pressure of this business I will 
be unable to devote sufficient time to the company 
to be of real value. Consequently please consider 
this letter as my resignation as an officer and direc- 
tor of Pacific Empire Holdings, Incorporated.’’ 

Q@. Have you got any notation on that page of 
the date on which the dictation was given to you? 

A. ‘The date was January 29th, 41. 

). And who were present, so far as you recall, 
at the time the dictation took place? 

A. Mr. Bereut and Mr. Arnold and myself. 

Q. Was there any discussion between these par- 
ties in your presence, that you recollect ? 

A. Yes, there was. The resignation was dated 
back to, as my records show, March 3rd, 1940. 

@. And was anything said concerning that phase 
of the transaction or dictation, by any of the per- 
sons present ? 

A. Nothing, except to date it back. 

Q. And who said to date it back, if you recall. 

A. I couldn’t say who said it. 

Q. Did you date it back pursuant to instruc- 
tions ? A. Yes, I did. 
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Q. And you afterwards transcribed the notes 
which you have just read into letter form, did you? 

A. Yes. 

Q. And what did you do with that letter? 

A. Mr. Bercut signed it. I gave it to Mr. Ber- 
eut, and he signed it. 

@. And then what happened to the letter? 

A. And then, as I recall, he turned it over to 
Mr. Arnold. I couldn’t be definite on that. 

Q. Isee. Was any dictation given to you by Mr. 
Peter Bercut at that time or at any other time to 
your knowledge concerning resignation in the Pa- 
cific Empire Corporation ? 

A. Nothing at all; that is the only one I have. 

Q. I see. That is all I want of you, except to 
identify the letter when I find it. 


Cross Examination 

Mr. Goodman: Q. Miss Keener, is that the only 
time that you ever took any dictation from Mr. 
Bercut ? A. Yes, to the best of my knowledge. 

Q. That is, that one occasion? A. Yes. 

Q. And have you looked through your book to 
see whether or not you have any other letters or 
documents of any kind that were ever dictated to 
you by Mr. Bercut ? 

A. No, I didn’t, because I am pretty sure—I am 
rather sure I haven’t any. 

Q. Your recollection is quite clear that this was 
the only occasion that any document was ever dic- 
tated to you by Mr. Bercut? A. Yes, sir. 
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Q. And have you any dictation in the book which 
you have with you, on January 29th, 1941, except 
this letter—except or besides this letter of Mr. 
Bercut’s? 

A. I have one here for the 28th, and the next 
is the 29th. 

Q. Well, what I am trying to find out is, have 
you any other dictation in your book as of January 
29th ? A. Yes, I have. 

Q. On other subjects? 

A. On other subjects. 

Q. And who did that dictating ? 

A. Mr. Arnold. 

Q. Is there anything—have you the date that 
you put on this letter in your notebook? Does the 
date appear there? A. Yes, it does. 

Q. May I see it, please? 

A. Yes. That is March (indicating). 

Q. Now, where does the writing continue from 
the column—I wonder whether we can have this 
marked ? 

Mr. Scampini: We will offer that into evidence 
—the book. 

Mr. Goodman: Yes, and we will subsequently 
identify it; we will put a sticker on this page of 
some kind to identify it, so when I refer to it now 
we will know that that is the page that I am re- 
ferring to. 

Q. On the page of the notebook that is to be 
identified by the reporter, so we will know what 
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page we are referring to, are two columns of short- 
hand work? A. Yes. 

Q. Now, at the bottom of the right-hand column 
where do you continue your writing to? 

A. To here (indicating). 

Q. Now, at the bottom of the right-hand column 
of your notebook, this page, appears the word 


‘*Frosteraft”’. A. Yes. 
Q. With the date? A. Yes. 
Q. And is that continued, then, on over onto the 
next page? 


A. No, you see when the date is like this—it was 
probably something that was written back—the date 
of my notes appears like that (indicating). 

Q. No, I think you don’t understand what I am 
driving at. Is this the start of a letter down at the 
bottom ? 

A. No, that is merely a notation of my own. 

Q. And what does that notation refer to? It 
says, ‘‘Frosteraft June 1 ’40.”’ 

A. Probably somebody asked me to igor some- 
thing up concerning Frostecraft as of that date. 

Q. Well, is there any connection between this 
notation ‘‘Frosteraft June 1 ’40’ at the bottom of 
the second column of your notes on that page and 
the letter with reference to Peter Bercut ? 

A. None whatsoever. 

Q. None whatsoever. And following after that 
notation ‘‘Frosteraft June 1 ’40’’, is there any- 
thing in your notes that has to do with the Frost- 
eraft? A. Nothing at all. 
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Q. Now, after you finished this page where did 
you go? A. To here (indicating). 

Q. Now, I notice that at the top of the next 
page of your notes, after the words—on the next 
page—that is, the page following the page that we 
have been referring to—appears ‘‘T. M. Ryerson’’. 

A. Yes. 

Q. Now, what does that refer to? 

A. That is a letter to Mr. T. M. Ryerson. 

Q. That Mr. Arnold dictated? A. Yes. 

Q. Now, is there anything that you can refer to 
in your notes which would recall to you what the 
notation ‘‘ Frostcraft June 1 ’40”’ refers to? 

A. Nothing at all. That was just one of my 
ways—a reminder, to put something in my notes; 
something was probably asked for, and I just put 
it down so that I wouldn’t forget it. You see, there 
is no shorthand after that. Next starts a letter. 

Q. Now, just let me look at it, please. (Hxamin- 
ing notebook. ) 

Now, you say that the date that you have read 
with respect to this letter which you took from Mr. 
Bercut refers to 

A. That is March—March 38rd, ’40. 

Q. Where does the ‘‘March’’ appear? 

A. That is shorthand for ‘‘March.”’ 

Q. Oh, you are referring to where the shorthand 
symbol for ‘*March’’ appears? A. Yes. 

Q. Now, what is this little mark after the words 
‘*Peter Bercut’’ in your notes? 
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A. That is the way I end a letter and start an- 
other one. That is the end of this (indicating). 

Q. Oh, I see. Now, up at the top it says ‘‘Peter 
Bercut.’’ Now, what is the next shorthand nota- 
tion after that ? 

A. That is dictated by Peter Bercut to the hold- 
ing company. 

@. Who was present when Mr. Peter Bercut 
dictated that, as you say ? 

A. Mr. Bercut, Mr. Arnold and myself. 

@. And did Mr.—you said that Mr. Peter Bercut 
never dictated anything else at all at any time? 

A. No, he never has. 

Q. That is the only document or letter of any 
kind that he has ever dictated to you? 

A. Yes. 

@. You are quite sure about that? 

A. I certainly don’t recall any other occasion 
that he ever dictated anything to me. 

Q. And are you quite sure that you only did one 
letter that day which Mr. Bercut signed? 

A. I really don’t know. If there were any other 
resignations that day, it may have been that they 
just sent the same letter to the different companies. 

Q. Have you any recollection of doing that? 

A. I couldn’t say definitely now. If I could look 
at the copies of the letters, I would know. 

Q. On the next page, I have asked you about 
this letter to Mr. Ryerson. A. Yes. 

Q. Does that letter to Mr. Ryerson have any- 
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thing to do with the transaction with Mr. Bercut— 
if you can still read your notes as to that? 

A. I can read my notes. Nothing whatever. 

Q. It has nothing to do with the Bercut trans- 
action ? 

A. Nothing at all. 

Mr. Scampini: What date does that letter bear? 

A. ‘This is the same date. 

Mr. Goodman: The same date. I have already 
gone into that. 

Q. Was it a personal matter or a business mat- 
ter? I am not asking to be inquisitive. I just want 
to find out. A. Yes. I am reading it over. 

Q., I see. 

A. It was another business matter. It had noth- 
ing to do with Mr. Bercut. 

Mr. Goodman: I think that is all. I think you 
will have to mark that some way or other. 

Mr. Scampini: Yes. JI think we will have to 
adjourn this deposition to a convenient time so as to 
identify that letter, the original. I will ask that the 
notebook of Miss Keener be admitted in evidence as 
plaintiffs’ exhibit next in order, and that the page 
from which Miss Keener read concerning the resig- 
nation of Mr. Bercut be marked for identification 
by the reporter. 

Mr. Goodman: You had better put something 
on this to locate the place. 
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Mr. Scampini: Yes, I will ask her to point it 
out to him so he can mark it. 

Mr. Goodman: Where is it, now? 

A. I will find it. 

Mr. Scampini: Will you just point out to the 
reporter exactly where that letter starts, and we 
will get photostatie copies. 

A. Yes. (Putting rubber band on notebook.) 

(Notebook marked ‘‘ Plaintiffs’ Exhibit No. 1.’’) 

Mr. Scampini: Now, we will have to find that 
original letter, and I will call you and let you know; 
it will take very little time—just to identify it, if 
you can. , 

A. Yes. And let me know two or three days in 
advance. 

Mr. Seampini: Yes. And you let me know in case 
you can’t arrange it, so we can work it out some 
way. A. Yes. 

Mr. Scampini: That is all. 

Mr. Goodman: That is all. 

Mr. Seampini: Thank you very much for your 
courtesy. 

(Thereupon an adjournment was taken to a time 
to be mutually agreed upon between counsel.) 
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Room 816, No. 300 Montgomery Street, 
San Francisco, California, 


Monday, October 12th, 1942, 10:00 A. M. 


(Pursuant to adjournment, at the above time and 
place, the following proceedings were had, there 
being the same appearances as hereinbefore noted.) 


Mr. Scampini: Now, Mr. Goodman, this is in the 
Pacific Empire Holdings Company deposition of 
Miss Keener. We never did close that deposition, 
due to the fact that we could not find the original 
letter of resignation of Mr. Bercut, which is ‘‘ Plain- 
tiffs’ Exhibit No. 4’’ on the deposition of Mr. 
Arnold. Will it be stipulated, Mr. Goodman, that 
this copy of the exhibit which is in Mr. Arnold’s 
deposition, and which is the one that has been lost, 
if exhibited to Miss Keener, would be identified by 
her, other than the signature, as being the letter 
of resignation which she testified was typed out by 
her on or about January 28th, 1941, and delivered 
by her to Mr. Bercut, who thereupon signed it and 
delivered it to Mr. Arnold? (Showing paper to Mr. 
Goodman. ) 

Mr. Goodman: I will stipulate this is a copy of 
the original document. 

Mr. Scampini: Yes. 

Mr. Goodman: And that it may be deemed ad- 
mitted as if it were the original. 


Peter Bercut, et al. 689 


(Deposition of Leona Keener. ) 

Mr. Seampini: All right. 

Mr. Goodman: With the same force and effect, 
but I don’t want to stipulate the other things that 
you say, because I don’t know whether or not—— 

Mr. Scampini: Well, she testified in her deposi- 
tion that she typed out the letter, and she read it 
from her notes, and it is exactly in haec verba the 
letter which she read. So in hieu of the original, I 
will offer this into evidence. 

Mr. Goodman: There will be no objection. 

Mr. Seampini: And shall we deem the deposi- 
tion of Miss Keener, then, to be closed? 

Mr. Goodman: Yes. 

Mr. Scampini: Very well. 

Mr. Goodman: I have no further questions. 

LEONA KEENER 
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PLAINTIFFS’ EXHIBIT 2 


(Copy) 
March 31, 1940 
Pacific Empire Holdings, Inc., 
26 O’Farrell Street, 
San Francisco, California. 


Gentlemen : 

Because of the pressure of other business, I will 
be unable to devote sufficient time to the company 
to be of real value. 

Consequently, please consider this letter my resig- 
nation as an Officer and Director of Pacific Empire 
Holdings, Inc. 

Yours very truly, 
PETER BERCUT 
PB/lk 


[Endorsed]: Plff’s Ex. No. 2. R. R. Roberson, 
Reporter. 


State of California, 
City and County of San Francisco—ss. 


I, Mary T. Collins, a Notary Public in and for 
the City and County of San Francisco, State of 
California, do hereby certify: 

That the witness in the foregoing deposition 
named, Leona Keener, was by me duly sworn to 
testify the truth, the whole truth, and nothing but 
the truth, in the within-entitled cause; that said 
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deposition was taken at the time and place therein 
named; that the testimony of said witness was taken 
down in shorthand by R. R. Roberson, a competent 
official shorthand reporter and a disinterested per- 
son, and by him thereafter reduced to longhand 
typewriting, under my supervision, and when com- 
pleted, was carefully read to, or by, the said wit- 
ness, and, being corrected by her in every particular 
she desired, was by her thereafter duly subscribed. 

And I further certify that I am not of counsel or 
attorney for either of the parties to said deposition, 
nor in any way interested in the outcome of the 
cause named in said caption. 

In, Witness Whereof, I have hereunto set my 
hand and affixed my seal of office, this 26th day of 
October, one thousand nine hundred and forty-two. 

[ Notarial Seal ] MARY T. COLLINS, 

Notary Public in and for the City and County 
of San Francisco, State of California. 

My Commission expires March 30, 1945. 


[Endorsed]: Filed Apr. 21, 1943. Walter B. 
Maling, Clerk. 
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In the Superior Court of the State of California, 
in and for the City and County of 
San Francisco 


No. 312,800 


THOMAS H. WINGATE, as Receiver in Equity 
for PACIFIC EMPIRE HOLDINGS, IN- 
CORPORATED, a corporation of the State of 
Delaware; and PACIFIC EMPIRE HOLD- 
INGS, INCORPORATED, a corporation of 
the State of Delaware, 

Plaintiffs, 
VS. 


PETER BERCUT, ERNEST E. BERCUT, 
HENRY BERCUT, JEAN BERCUT, MARY 
DOE BERCUT, MARY JANE BERCUOT, 
FIRST DOE, SECOND DOE, THIRD DOE, 
BLUE AND WHITE, a corporation, XYZ, a 
copartnership, 

Defendants. 


DEPOSITION OF LLOYD R. ARNOLD 


Be It Remembered, that pursuant to stipulation 
between counsel for the respective parties, and on 
Thursday, the 17th day of September, 1942, com- 
mencing at the hour of 2:00 o'clock P. M. thereof, 
at Room 816, No. 300 Montgomery Street, San 
Francisco, California, before me, Mary T. Collins, a 
Notary Public in and for the City and County of 
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San Francisco, State of California, personally 
appeared 


LLOYD R. ARNOLD, 


who, being by me first duly sworn, was thereupon 
examined and interrogated as a witness in said 
cause. 

A. J. Scampini, Esquire, appeared as attorney 
for the plaintiffs; and Louis E. Goodman, Esquire, 
and Louis H. Brownstone, Esquire, appeared as 
attorneys for the defendants Peter Bercut, Ernest 
EK. Bereut, Henry Bercut and Jean Bercut. 

It was stipulated between counsel for the respec- 
tive parties that the Notary Public, after admin- 
istering the oath to the witness, need not remain 
further during the taking of this deposition. 

It was further stipulated that the said deposition 
should be reported in shorthand by R. R- Roberson, 
a competent official shorthand reporter and a dis- 
interested person, and thereafter transcribed by him 
into longhand typewriting, to be read to, or by, the 
said witness, who, after making such corrections 
therein as may be necessary, will subscribe the same. 

It was further stipulated that all objections to 
questions propounded to the said witness shall be 
reserved by each of the parties, save and except 
any objections as to the form of the questions pro- 
pounded. 

It was further stipulated that if the witness 
should be instructed not to answer questions pro- 
pounded by counsel, in the absence of the Notary 
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Public, it shall be deemed that the Notary Public 
has so instructed the witness to answer, but that he 
still refuses to answer. 


Mr. Scampini: Will it be stipulated, Mr. Good- 
man, that the deposition of L. R. Arnold is being 
taken on behalf of the plaintiffs pursuant to the 
usual stipulations, and that we are reserving all 
objections as to the form of the question 

Mr. Goodman: Except as to the form. 

Mr. Scampini: (Continuing:) ——except as to 
the form, rather, the objections to be presented at 
the time of the trial for ruling, if necessary; and 
that the Notary may swear the witness and that she 
may thereafter retire? 

Mr. Goodman: Yes. 

Mr. Seampini: And will it also be stipulated 
that if any of the questions are objected to and the 
witness refuses to answer, that the Notary would 
nevertheless direct the witness to answer, and that 
he still refuses to answer—all the usual stipula- 
tions ? 

Mr. Goodman: Yes, that is satisfactory. 

Mr. Scampini: Now, Miss Collins, will you please 
swear the witness ? 

(The Notary Public administers the oath to the 
witness. ) 

Mr. Goodman: Mr. Reporter, will you please 
note, before we proceed with the taking of the depo- 
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sition, that the appearance by the defendants is 
without prejudice to their rights, and reserving the 
right to object to the maintenance of this suit, and 
without waiving any objection as to the capacity of 
the plaintiff or plaintiffs to maintain the action? 
Mr. Scampini: Yes. I expected such a move. 
The reservation is perfectly in order. 


ree 


LLOYD R. ARNOLD, 


being duly sworn by the Notary Public to tell the 
truth, the whole truth, and nothing but the truth, 
testified as follows: 


Direct Examination 

Mr. Scampini: Q. Mr. Arnold, your full name 
is Lloyd R. Arnold? | A. That is correct. 

Q@. And where do you presently reside, Mr. 
Arnold? A. 1980 Washington. 

@. And do you expect to be leaving the City and 
County of San Francisco shortly ? 

A. I hope to, yes. 

Q. In the event that you should leave, will you 
keep us all advised as to your whereabouts, so that 
in the event any deposition is desired by either side 
the proper arrangements can be made? 

A. I will, fully. 

Q. Now, what is your present connection with 
Pacific Empire Holdings, Incorporated ? 

A. Well, I believe I am still vice-president and 
secretary. 
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@. And are you a director? 

A. Also a director. 

Q. When did you first become connected with 
Pacific Empire Holdings? 

A. Well, I’d say in 1929, I believe, the latter 
part—the first part of 1930. 

Q. What was the name of the corporation at 
that time? 

A. That was the Associated Calitalo Holdings, 
Ltd., Incorporated. 

Q. Was it incorporated under the laws of Dela- 
ware? A. Delaware. 

Q. And did the corporation Associated Calito 
Holdings thereafter, by procedure according to the 
laws of Delaware, change its name—its corporate 
name ? A. It did change it to 

Q. Pacific Empire? 

A. Pacific Empire Holdings, Incorporated. That 
was by amendment to the articles. 

Q. It was still, however, the same corporation ? 
Is that right ? A. ‘The same corporation. 

Q. Did you know Peter Bereut when you first 
became associated with Pacific Empire Holdings or 
its predecessor, by name? 

A. I don’t believe that I knew him, no. I knew 
of him. I probably didn’t actually make his ac- 
quaintance until whenever I first attended a Board 
meeting. 

Q. Was he then connected with the corporation ? 

A. I believe he was. 
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Q. Do you recall what post, if any, he held at 
the time? 

A. I am pretty sure he was a director at the 
time. 

Q. Now, I show you here what appear to be 
Volumes I, ILI, IV and V of minute books (show- 
ing books to the witness), and incidentally—this is 
off the record. 

(Unreported discussion. ) 


Q. I will ask you to take a look at Volume I of 
what appear to be the minute books of Associated 
Calito Holdings, Ltd., Incorporated, and ask you 
whether or not you recognize that and can testify 
as to.whether or not it is the minute book of said : 
corporation ? A. I ean, yes. 

Q. When did you first see that minute book? 

A. Well, when I became secretary of the hold- 
ing company. 

Q. And when was it, Mr. Arnold, that you first 
became secretary of the holding company ? 

A. Without looking it up, why, I would say it 
was about 1933, I believe. 

Q. Was the book that you now have in your hand 
delivered to you at that time as secretary of the 
corporation ? 

A. Yes, it was. I took over all the duties of sec- 
retary. 

Q. Did you thereafter keep the minutes? 

A. I did. : 

Q. Of the corporation? A. I did. 
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Q. Now, I show you what appear to be Volumes 
TJJ, IV and V of the same corporation, except as 
to its subsequent change of name, and ask you to 
look at them and see whether or not you identify 
them as the books which were kept by you as the 
minute books? 

A. Yes, those are the minute books, yes. There is 
one missing there. That is over there—it must be. 

Mr. Secampini: Volume II. Now, Mr. Reporter, 
will you please mark the minute books for the pur- 
pose of identification as ‘‘ Plaintiffs’ Exhibit No. 1.”’ 

(Said minute books marked ‘‘ Plaintiffs’ Exhibits 
1-A, 1-B, 1-C and 1-D.’’) 

Mr. Scampini: @Q. Now, Mr. Arnold, at the be- 
einning of Volume I of the minute books, you have 
what purports to be a copy of the articles of incor- 
poration of Associated Calitalo Holdings, Ltd., In- 
corporated, together with amendments thereto, run- 
ning from pages 1 to 20, inclusive, of Volume I of 
the minute book; and I will ask you whether or not 
the copy of the articles together with the amend- 
ments thereto found in this minute book are to your 
personal knowledge true and correct copies of the 
articles of incorporation ? 

A. They are correct. They were taken from the 
—lI didn’t prepare those there, but they were taken 
from the certified articles we have in our files, yes. 

Q. They have been in your files. All right. Then 
beginning with page 21 of Volume I, and ending 
with page 41, you have what purports to be a copy 
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of the by-laws of the corporation. Have you exam- 
ined these by-laws? 

A. I have from time to time, yes. 

@. Are these true and correct copies of the by- 
laws of the corporation ? 

A. ‘To the best of my knowledge they are, yes. 

@. And on page 42 you have what appear to be 
amendments to the by-laws of the corporation ? 

A. Yes, that is a recapitulation—amendments 
that have been made subsequently. 

Q. That is up to 44—pages 42 to 44 inclusive. Do 
they contain, to the best of your knowledge, all the 
amendments to the by-laws of the corporation? 

A. : They should, if they are kept up to date. I 
ean’t recall any after this. This is 1936. They 
should be all recapitulated there, but by chance 
some might have been missed. 
~Q. Now, at the time that you became connected 
with the company, do you recall whether or not the 
company at that time owned a block of shares in 
the Merchants Ice & Cold Storage Company, a 
California corporation ? 

A. When I came with the company, I don’t be- 
lieve that it owned it, no—I don’t believe that it 
owned any shares in any degree of Merchants. 

Q. Do you recall any subsequent acquisition of 
any shares in the Merchants Ice & Cold Storage 
Company by the company during this period? 

A. ‘That was just about the time I was coming 
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in, I would say, in nineteen—when I was made an 
officer of the company. 

Q. Yes. A. 19338, I believe. 

Q. Do you recall from whom the company ac- 
quired the shares of stock of Merchants Ice & Cold 
Storage Company ? 

A. Yes, it wag acquired from a syndicate com- 
posed of four or five individuals. 

Q. Can you name them? 

A. I will make an attempt. 

Q. Yes. 

A. George Stratton, Frederick Vincent, a man 
by the name of Swanberg; Sherman—William A. 
Sherman; and I think a man by the name of Mc- 
Inerney. 

Q. Joseph I. McInerney ? 

A. Joseph McInerney. I don’t remember what 
his middle initial was. 

Q. How about Florence Stratton ? 

A. Well, I don’t believe as a part of that syndi- 
cate there. That came in later, I think. 

Q. Now, at the time that this block of stock was 
acquired, was Peter Bercut, to the best of your 
knowledge, connected with the company, the Pacific 
Empire Holdings? A. I believe he was. 

Q. I now show you what appears to be 

A. Bear in mind I just came to the company 
about that time. I would have to look at the minute 
book to verify that, but I assume he was. 

Q. I now show you what appears to be the an- 
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nual meeting of stockholders of Associated Calitalo 
Holdings, Ltd.—the minutes of the meeting held at 
Wilmington, Delaware, on Wednesday, February 
15, 1933, wherein it appears that you acted as sec- 
retary of the meeting, Mr. Arnold, and I will ask 
you whether or not you recall that meeting? 

A. Yes, I recall that. That is Delaware. I think 
that. was where I had to make a trip back there for 
that purpose. 

Q. And I will ask you to look at the minutes on 
pages 66, 68, 69, and state whether or not you recall 
the election of Mr. Peter Bereut as a director of 
the corporation at said meeting. Is that your signa- 
ture at the bottom? A. That is my signature. 

Q@. Who were elected directors at that meeting? 

A. That was M. Maffei, L. R. Arnold, A. A. 
Heer, James Bernardini, and Luigi Giachino, Peter 
Bercut, and George Hope. 

Mr. Goodman: George Hope? 

A. Hope—H-o-p-e. That is Dr. George Hope. 

Mr. Scampini: @. I now ask you if you look 
at the minutes. of a special meeting of the Board of 
the Associated Calitalo Holdings, Ltd. on March 
2nd, 1933, the organization meeting following the 
meeting concerning which you have just testified, 
upon which it appears that you acted as secretary 
for said meeting. A. That is right. 

Q. State whether Mr. Peter Bercut was elected 
to any office. at said meeting? 

A. He was elected second vice-president. 
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Q. Who was elected president ? 
A. Mr. Maffei was president. 
Q. And who was 
A. <A. A. Heer first vice-president; Peter Bercut 

second vice-president; and L. R. Arnold secretary- 

treasurer. 

Q. Was an executive committee appointed at 
sald meeting ? 

A. Yes, an executive committee was appointed. 

Q. Consisting of whom? 

A. M. Maffei, L. R. Arnold, and A. A. Heer. 

Q. I will now ask you to take a look at page 
166 of the minute book, purporting to be the minutes 
of the annual stockholders’ meeting held in 1934 at 
Wilmington, Delaware, at which meeting you ap- 
pear to be secretary, and ask you whether or not 
you recognize those minutes and recall that meet- 
ing? A. Yes, I recall this. 

Q. Who were elected directors at that meeting? 

A. It is the identical Board, the same as the 
previous. 

Q. As you have previously testified ? 

A. Yes. 

Q. By the meeting of 1933—is that right? 

A» That is meht. 

Q. Now, at the next organization meeting of the 
Board, the minutes found on page 175, who were 
elected officers ? 

A. M. Maffei, president; A. A. Heer, Jr., first 
vice-president; Peter Bercut, second vice-president ; 
and L. R. Arnold, secretary-treasurer. 
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Q. And when was that meeting held? 

A. That was held on February 19th, 1934. 

@. Was an executive committee appointed ? 

A. The same executive committee—M. Maffei, 
Arnold and Heer—that I have testified to before. 

Q. Now, will you take a look at page 38 of Vol- 
ume IV of the minute books, which deals with the 
annual stockholders’ meeting held Friday, the 15th 
day of February, 1935, and state who were elected 
directors at said meeting. 

A. That is the identical Board. 

Q. As the one that had previously been serving 
—is that correct? A. That is correct. 

Q. Now, at the organization meeting of said 
Board, held February 19th, 1935, who were elected 
officers ? 

A. M. Maffei, president; L. R. Arnold, first 
vice-president and secretary; Peter Bercut, second 
vice-president, and A. A. Heer, Jr., treasurer and 
assistant secretary. 

Q. And who were elected members of the execu- 
tive committee ? 

A. The executive committee was M. Maffei, L. R. 
Arnold and Peter Bercut. 

Q. Now, I want you to take a look at the minutes 
found on pages 52 and 53, and ask you whether or 
not you recognize the signatures of the persons who 
appear to have approved those minutes found on 
pages 52 and 53 thereof? 

A. Yes, I recognize them. 
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Q. Whose signatures are on page 53? 

A. I acted as secretary, and M. Maffei was 
chairman of the committee. I signed again as a 
member, and Peter Bercut signed as a member. 

Q. And that is Mr. Peter Bercut’s signature? 

A. Yes. 

Mr. Goodman: That is an executive committee 
meeting, is it? 

Mr. Scampini: That is an executive committee 
meeting, yes. 

Mr. Goodman: What date was it? 

Mr. Scampini: That was Wednesday, May 8th, 
1935. 

Q. Now, will you examine those minutes and 
state whether or not you recall the transaction 
therein referred to dealing with a certain transac- 
tion with Joseph I. McInerney and Pacific Empire 


Corporation? A. Yes, I recall that. 
Q. You recall that transaction, wherein and 
whereby—— A. J recall the transaction. 


Q. Was the transaction referred to in those 
minutes, approved by the executive committee, 
thereafter consummated ? A. Yes, it was. 

Mr. Goodman: May I see that? (EHxamining 
minute book.) ; 

Mr. Scampini: Q. Now, will you examine the 
exhibits—Exhibit A, which is found on pages 54, 55 
and 56, together with a memorandum of securities 
pledged, entitled, ‘‘Stock of Merchants Ice & Coid 
Storage Company’”’ and ‘‘Stock of Pacific National 
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Bank of San Francisco,’’ found on page 58, and 
state whether or not that is a copy of the contract 
authorized to be executed by the mimutes of the 
executive committee meeting concerning which you 
have just testified, held May 8th, 1935? 

A. It must be. Let me see it. (Examining 
minutes.) Yes, that is right—that is correct. 

Q. Now, were those shares of stock referred to 
in Exhibit A, found in the minutes there, at that 
time the property of the Merchants Ice & Cold 
Storage Company—of Pacific Empire Holdings? 

A. Yes, they were. 

Q. What is the date of that meeting there, Mr. 
Arnold? 

Mr. Goodman: May 8th, 1935. 

A. May 8th, 1935. 

Mr. Scampini: All right. 

Q. I now show you here a document ented 
‘Assignment by way of pledge,’’ entered into be- 
tween Pacific Empire Corporation and Pacific Em- 
pire Holdings, with respect to 49,9441, shares of 
common stock and 3,990 shares of preferred stock 
of Merchants Ice & Cold Storage Company, and ask 
you to look at it and state whether or not that is 
the original agreement of pledge referred to in 
those minutes? (Showing document to the witness. ) 
Yes, that is correct. 

That is the original—is that right? 
That is the original. 
And is that your signature found on that? 


Oropr 
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A. That is my signature on that. 

Q. Are those the seals of both corporations on 
that ? A. Yes, that is right. 

@. And what position did you hold with the 
Pacific Empire Corporation at that time? 

A. The Pacific Empire Corporation ? 

Q. Yes. 

A. I wasn’t with the Pacific Empire Corpora- 


Q. Weren’t you then? A. No.. 

Q. Do you know what Pacific Empire Corpora- 
tion was at that time? 

A. Well, it was about a 52 or 55% owned sub- 
sidiary. 

Q. Of what? 

A. Of Pacific Empire Holdings. 

Q. And Pacific Empire Corporation was a Cali- 
fornia corporation ? 

A. Yes, a California corporation. 

Q. And at that time—that is, the date upon 
which this contract bears date—you say that a ma- 
jority of its outstanding capital stock was owned 
by Pacific Empire Holdings? Is that right? 

A. That is correct. 

Q. Do you know who were the officers of the cor- 
poration, the Pacific Empire Corporation, at that 
time ? 

A. M. Maffei was president and A. A. Heer was 
secretary. I am trying to think of who the vice- 
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presidents were. I believe Mr. Bercut was a vice- 
president. I would have to look it up. 

@. Do you know who the directors were? 

A. The directors were M. Maffei, A. A. Heer, 
Peter Bereut, Webb Richards, and the fifth one I 
can’t say. 

Q. Was Mr. Scampini a director of the Pacific 
Empire Corporation at that time? 

A. You were a director at one time. I didn’t 
know whether you had resigned at that time or not. 

Q. I resigned directly afterwards—or shortly 
afterwards. At any rate, you do recall that Mr. 
Peter Berecut was a director of that company ? 

A. ‘Yes, he was a director. 

@. And you don’t know for sure whether he was 
an officer of the Pacific Empire Corporation? 

A. I-don’t know for sure. I would have to look 
that up. 

Mr. Secampini: Now, I will ask that this be 
marked ‘Plaintiffs’ Exhibit 2’’ for purposes of 
identification. 

(Said document marked ‘‘ Plaintiffs’ Exhibit 2 for 
identification.’’) 

Q. Now, Mr. Arnold, pursuant to this assign- 
ment by way of pledge, executed by Pacific Empire 
Holdings, Ine., in favor of Pacifie Empire Corpo- 
ration, do you know whether or not the shares of 
stock therein referred to were delivered over and 
placed on pledge with the Pacific Empire Corpo- 
ration ? 
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A. I don’t recall the incident, but I assume they 
should have been—they would have been. 

Q. Now, I will ask you to take a look at the 
minutes found on pages 64 and 65 of Volume IV of 
the minute books, and ask you whether you rec- 
ognize the signatures of the assenting members of 
the executive committee ? A. Yes, I do. 

Q. Who are they? 

A. Mr. Maffei, L. R. Arnold, and Peter Bercut. 

Q. Will you please read the minutes, or look at 
them, and state whether or not you recall the au- 
thentication found therein to borrow the sum of 
$50,000.00 from the Pacific Empire Corporation ? 

Mr. Goodman: What is the date of that? 

A. That is May 17th, 1935. Yes, I do. 

Mr. Scampini: @. And was the money there- 
after borrowed from the Pacific Empire Corpora- 
tion by Pacific Empire Holdings? 

A. Yes, that and more. 

Q. And more. And were the shares of stock de- 
scribed in this assignment by way of pledge, which 
is now Exhibit 2 for identification, these shares of 
stock delivered to the Pacific Empire Corporation 
as security for the payment of that $50,000.00 and 
any other borrowings that may thereafter have 
taken place? 

A. I didn’t get the finish of that sentence there. 

Q. I will withdraw the question and see if I 
can make it clear. Were the shares of stock re- 
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ferred to in the agreement entitled ‘‘ Assignment by 
way. of pledge’’—— A. Yes. 

Q. (Continuing) ——which were by this agree- 
ment pledged to Pacific Empire Corporation—were 
they turned over to the Pacific Empire Corporation 
as security for the repayment of this sum of 
$50,000.00 ? 

A. Yes, that was the purpose of it. 

@. That was the purpose of it. Now, I will ask 
you whether or not you recall, as a director of the 
Pacific Empire Holdings, and vice-president and 
secretary, whether or not the holding company ever 
thereafter borrowed any additional sum from Pa- 
cific Empire Corporation? 

A. Qh, yes, we did. 

Q. And as of, say, July Ist, 1942, approximately 
how much was the indebtedness of Pacific Empire 
Holdings to Pacific Empire Corp.? 

A. I don’t know about the exact date, but it has 
always been up above, in recent years, a hundred 
thousand; it must have been up around a hundred 
and fifty thousand, I guess. 

Q. Now, did the holding company ever pay the 
Pacific Empire Corp. at any time its indebtedness 
then owing from the very beginning, when you bor- 
rowed this $50,000.00, right down to the present 
date? 7 

A. No, other than we may have made payments, 
you know. I don’t know, but we certainly didn’t 
pay 
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Q. Did Pacific Empire Corp. ever release to 
Pacific Empire Holdings its pledge created by vir- 
tue of this assignment which was given to it to 
secure the payment of money borrowed by it from 
the holding company ? 

Mr. Goodman: Just a minute. I will object to 
that as going to the form of the question, on the 
ground it ealls for the opinion and conclusion of 
the witness. 

Mr. Scampini: Well, all right. That can be 
proven from the other end of it anyway. 

Q. I will now ask you, Mr. Arnold, to take a 
look at the minutes found on page 119 of Volume 
IV, which deals with the stockholders’ meeting of 
the corporation, which appears to have been held, 
under your signature, on the 15th day of February, 
1936. The minutes begin at page 114 and end at 
page 119. Will you please state who were elected 
directors for the ensuing year of Pacific Empire 
Holdings ? A. The same Board. 

Q. The same Board? 

A. That I have listed before. 

Q. Will you now take a look at the organization 
meeting of this Board, which took place on Iebru- 
ary 19th, 1936, and state who were elected officers 
and members of the executive committee? 

A. The officers were M. Maffei, president; my- 
self, first vice-president and secretary; Peter Ber- 
cut, second vice-president; and A. A. Heer, Jr., 
treasurer and assistant secretary. The executive 
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committee was the same, M. Maffei, L. R. Arnold, 
and Peter Bercut. 

Q. I will now ask you to take a look at the 
minutes which appear—the minutes of the annual 
meeting of stockholders held on February 15th, 
1937, the minutes beginning on page 176, and end- 
ing on page 180 of Volume IV, and state whether 
or not—state who were elected directors at that 
meeting for the ensuing year? 

A. It looks like there was a change here. Do 
you want me to list them all here? 

Q. Yes. 

A. There is one difference. Maffei, Arnold, Heer, 
Bernardini, Giachino, Bereut and Ryerson. 

Mr. Goodman: Ryerson instead of Hope? 

Mr. Scampini: Yes, Ryerson instead of Hope. 

Q. Now, take a look at the following minutes 
dealing with the organization meeting of the board 
of directors held—— A. March 10th. 

Q. March 10th, 1937. A. 1987, yes. 

Q. And state who were elected officers and mem- 
bers of the executive committee ? 

A. The officers were the same—M. Maffei, presi- 
dent; L. R. Arnold, first vice-president and secre- 
tary; Peter Bercut, second vice-president; A. A. 
Heer, treasurer and assistant secretary. The execu- 
tive committee is the same—Maffei, Arnold and 
Bercut. 

Q. I will ask you to take a look at page 1 of 
Volume V, which appears to be a waiver of notice 
of special meeting of the board of directors of Pa- 
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cific Empire Holdings, Incorporated, calling a meet- 
ing on June loth, 1937, and ask you to look at the 
signatures appearing thereon and see if you recog- 
nize Peter Bercut’s signature there? 

A. Yes, I do. 

Q. Now, I will ask you to take a look at the 
minutes which are found on—the minutes of the 
executive committee meeting held July 22nd, 1987, 
at 26 O’Farrell Street, and ask you whether or not 
you recall that meeting, and whether or not the sig- 
natures appearing thereunder as members of the 
executive committee approving said minutes— 
whether you will find among them Peter Bereut’s 
signature ? 

A. The Pee are all right. I can see that. 
I don’t know whether I recall the meeting. Let’s 
see. (Examining minute book.) 

Q. You recall that meeting ? A. Yes. 

Q. Now, take a look at page 23, which deals with 
the minutes of the annual meeting of stockholders 
held on February 15th, 1938, and ending on page 
28, and state who were elected directors for the 
ensuing year? 

A. Now, there is another change here, appar- 
ently. M. Maffei, Heer, Arnold, Giachino, Rich- 
ards—Webb Richards takes 

Q. Bernardini’s place? 

A. Bernardini’s place, yes; Peter Bereut; T. M. 
Ryerson. 

Q. And the following minutes of the organiza- 
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tion meeting, which was held on February 2\1st, 
1938—look at those and state who were elected offi- 
cers and members of the executive committee. 

A. Well, the officers were M. Maffei, president; 
myself, first vice-prestdent and secretary; Peter 
Bereut, second vice-president; A. A. Heer, Jr., 
treasurer; and J. M. DeVleig, who was assistant 
treasurer; and L. Garwood, assistant secretary. 

@. Who were elected members of the executive 
committee ? A. That is the same committee. 

Q. The same committee as before—is that right? 

A. Yes. 

@. I will now ask you to take a look at the 
minutes of the executive committee for the meeting 
held February 25th, 1938, and ask you whether or 
not you recognize the signature of Peter Bercut as 
one of the members present approving the minutes? 

A. I recognize them all, yes. 

@. I will now ask you to take a look at the 
minutes of the special meeting of the executive 
committee held March 21st, 1938, at which meeting 
it appears that Maffei, Arnold and Peter Bercut. 
were present, and I ask you to look at page 38 
thereof and state whether or not Mr. Peter Bercut 
approved in writing the said minutes? 

A. That is correct. 

Q. I will now ask you to take a look at the 
special meeting, the minutes of the special meeting 
of the board of directors held November 12th, 1938, 
and state whether or not you recall the transaction 
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therein referred to, and state whether or not Peter 
Bercut was present at that meeting? 

A. Well, in the first instance he was listed as 
present. 

Q. Was anybody listed as absent? 

A. T. M. Ryerson. Yes, I recall now. 

Q. Was the transaction therein referred to there- 
after consummated ? 

A. There are two or three different ones. I be- 
lieve they all were, yes. 

Q. I now want you to take a look at the minutes 
which appear on pages 55 to 60 inclusive of Volume 
V, dealing with the minutes of the annual meeting 
of the stockholders held Wednesday, February 15th, 
1939, and state who were elected directors at that 
meeting ? 

A. Maffei, Heer, Arnold, Giachino, Richards, 
Bercut, and Ryerson. The same ones as previously 
were. 

@. And the minutes of the special meeting of 
the newly elected Board held February 15th, 1939, 
state who were elected officers and members of the 
executive committee. 

A. M. Maffei, president; L. R. Arnold, first vice- 
president and secretary; Peter Bercut, second vice- 
president; A. A. Heer, Jr., treasurer. That is the 
same committee again. 

A. I now ask you to take a look at the minutes 
of the executive committee meeting held June 26th, 
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1939, and state whether or not at that meeting you 
recall Mr. Peter Bercut being present? 

A. Yes, I do. He is lhsted. He must have been. 

@. Do you recall the financial report sent out to 
the stockholders or approved at said meeting for 
the purpose of being sent out to the stockholders, 
dealing with the financial condition of the company 
as of December 31st, 1938? 

A. Yes, that is our printed report. 

Q. And who prepared this report, this financial 
report of Pacific Empire Holdings? 

A. I believe I prepared the report, and Mr. 
Heer prepared the balance sheet. 

Q. Did the executive committee approve this re- 
port and authorize it to be sent out to the stock- 
holders ? 

Mr. Goodman: Just a minute. Is that in the 
minutes ? 

Mr. Secampini: That is in the minutes. 

Mr. Goodman: All right. It speaks for itself. 

Mr. Scampini: All right. 

Q. Now, I notice in this report dated December 
31st, 1938, that the common stock of the Merchants 
Ice & Cold Storage Company is given a valuation 
of $522,638.25, and the preferred stock of the Mer- 
chants Ice & Cold Storage Company is given a 
valuation of $118,265.66. Mr. Arnold, how did you 
arrive at those figures? 

A. Well, the first one is par—preferred stock, I 
mean. That is par; it must have been—well, as it 
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states, that 1s a book value based on the Haskins & 
Sells report. 

Q. Is that the book value of the stock? 

A. Well, I will read it to you: 

‘‘Valuation based upon the value stated by the 
audited balance sheet of Merchants Ice & Cold Stor- 
age Company, as of December 31st, 1938, as pre- 
pared and certified to by Messrs. Haskins & Sells, 
certified public accountants.”’ 

Q. In other words, you took the valuations 
placed on these shares by the auditors’ report of 
the Merchants Ice & Cold Storage Company as of 
December 31st, 1938, and transferred those values 
as the current value for these shares on the books 
of the Pacific Empire Holdings? Is that right? 

A. That is right. That was according to our 
practice. 

Q. I will ask you now to look at the minutes 
which appear on pages 79 to 83 inclusive of Vol- 
ume V, dealing with the annual stockholders’ meet- 
ing held at Wilmington, Delaware, on February 
15th, 1940, and state who were elected directors for 
the ensuing year? 

A. That same Board as the previous year, yes. 

Q. And the minutes of the special meeting of the 
newly elected Board on February 15th, 1940—state 
who were elected officers and members of the execu- 
tive committee ? 

A. The same officers as the previous year. No 
change. 
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Q. The same members of the executive com- 
mittee ? A. The same members, yes. 

Q. I will now ask you whether since February 
15th, 1940, there have ever been held any other 
stockholders’ meetings ? A. 19402 

Q. Yes. 

A. Wait a minute. This is “42—let me see—we 
couldn’t get a quorum in *41—no. 

Q. And was the 1941 meeting adjourned from 
time to time for the purpose of obtaining a quorum? 

A. Yes. 

Q. And has a quorum ever been obtained since 
the last meeting on February 15th, 1940? 

A.’ No, it has not. 

Q. I will now ask you whether or not on or 
about January 8th, 1941, a transaction took place 
wherein and whereby Peter Bercut purported to 
purchase from Pacific Empire Holdings certain 
shares of Merchants Ice & Cold Storage Company. 
Do you recall any such transaction or occurrence? 

A. Ido. 

Q. Now, at that time—— Strike that out, please. 
Take a look at the document which I now hand 
you, and which purports to be a copy of a certain 
agreement. (Handing document to the witness.) 

A. Yes, I recognize it. 

Q. What is that document which you have in 
your hand? 

A. Well, it is a letter addressed by the company. 

Q. What company? 
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A. By the Pacific Empire Holdings to Mr. 
Bercut. 

Q. Under what date? 

A. Under date of January 8th, 1941. 

Q. Now, at that time was Mr. Peter Bercut an 
officer or director or member of the executive com- 
mittee of the Pacific Empire Holdings? 

A. Yes, I believe he was. 

@. And state whether or not the original of that 
letter was sent by the company, or was sent to Mr. 
Peter Bercut. 

A. It was either sent or given to him. 

Q. Given to him. Who signed it? 

Mr. Goodman: No, he didn’t say that. He said 
it was sent or given. 

Mr. Scampini: Yes, sent or given. 

A. Pardon? 

Mr. Goodman: I just wanted to see that the 
reporter got it correctly. 

Mr. Scampini: Q. Now, who signed for the hold- 
ing company ? 

A. M. Maffei signed as president, and I signed 
as secretary. 

Q. And do you have any executed copy of that 
so-called letter in your file, signed by either of the 
officers that you have mentioned, or by Peter 
Bercut ? 

A. There must be one in the file somewhere. 

Q. Do you recognize that copy? 

A. Yes, I recognize the copy—yes, sir. 
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Q. Is that a true copy of the letter? 

A. I dictated it myself. 

Q. Is that a true copy of the letter which you 
say was either mailed or delivered to Mr. Peter 
Bercut ? A. Yes, it is the copy. 

Q. Now, at the time that the letter bears date 
was Mr. Peter Bercut a director of the Merchants 
Ice & Cold Storage Company? A. Yes. 

@. At that time did the Pacific Empire Holdings 
own the controlling interest of the Merchants Ice 
& Cold Storage Company? And by that I mean did 
it own enough shares to control the election of its 
board of directors ? A. Yes, it did. 

Q., Did it own more than 50% of the voting 
power of the Merchants Ice & Cold Storage Com- 
pany ? A. Yes. 

Q. Who caused Mr. Peter Bercut to be elected 
to the board of directors of the Merchants Ice & 
Cold Storage Company ? 

Mr. Goodman: J think that question is objec- 
tionable on the ground it calls for the opinion and 
conclusion of the witness. 

Mr. Scampini: Q. Well, you answer it, and then 
the Court will rule on it. Who caused the election 
of Mr. Peter Bercut to the board of directors of 
the Merchants Ice & Cold Storage Company ? 

A. I believe we did—the holding company. 

Q. The holding company. Now, at that time— 
that is, on or about January 8th, 1941—did the hold- 
ing company own a substantial block of stock of 
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Pacific National Bank of San Francisco—or Pacific 
Empire Corporation, its subsidiary ? 

A. Well, through its subsidiary, the Pacific Em- 
pire Corporation, it did, yes. 

Q. At that time was Mr. Peter Bercut an officer 
or director of the Pacific Empire Corp., on Janu- 
ary 8th, 1941? 

Mr. Goodman: I will object to that unless it can 
be shown that the witness knows of his own know]- 
edge. 

Mr. Scampini: Q. That is, of your own knowl- 
edge. 

Mr. Goodman: As officer or director. 

A. I believe he was. 

Mr. Scampini: Q. Were you an officer or director 
of the Pacific Empire Corp. on January 8th, 1941? 

A. Yes, I was, yes. 

Q. Do you recall whether or not—do you know 
whether or not at that time Mr. Peter Bercut was 
an officer or director of that company ? 

A. He was a director. I am not certain on the 
other part of it. I will have to look it up. 

Q. Was Mr. Maffei at that time the president 
of the Pacific Empire Corp. ? 

A. Yes, he was. 

Q. Now, was Mr. Peter Bercut, if you know of 
your own knowledge, on January 8th, 1941, a direc- 
tor of Pacific National Bank of San Francisco? 

A. Yes, he was. 

Q. Do you know how Mr. Peter Bercut became 
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Q. Is that a true copy of the letter? 

A. I dictated it myself. 

Q. Is that a true copy of the letter which you 
say was either mailed or delivered to Mr. Peter 
Bercut ? A. Yes, it is the copy. 

Q. Now, at the time that the letter bears date 
was Mr. Peter Bercut a director of the Merchants 
Ice & Cold Storage Company ? A. Yes. 

@. At that time did the Pacific Empire Holdings 
own the controlling interest of the Merchants Ice 
& Cold Storage Company? And by that I mean did 
it own enough shares to control the election of its 
board of directors ? A. Yes, it did. 

Q., Did it own more than 50% of the voting 
power of the Merchants Ice & Cold Storage Com- 
pany ? A. Yes. 

Q. Who caused Mr. Peter Bercut to be elected 
to the board of directors of the Merchants Ice & 
Cold Storage Company ? 

Mr. Goodman: I think that question is objec- 
tionable on the ground it calls for the opinion and 
conclusion of the witness. 

Mr. Seampini: Q. Well, you answer it, and then 
the Court will rule on it. Who caused the election 
of Mr. Peter Bercut to the board of directors of 
the Merchants Ice & Cold Storage Company ? 

A. I believe we did—the holding company. 

Q. The holding company. Now, at that time— 
that is, on or about January 8th, 1941—did the hold- 
ing company own a substantial block of stock of 
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Pacific National Bank of San Francisco—or Pacific 
Empire Corporation, its subsidiary ? 

A. Well, through its subsidiary, the Pacific Em- 
pire Corporation, it did, yes. 

@. At that time was Mr. Peter Bercut an officer 
or director of the Pacific Empire Corp., on Janu- 
ary 8th, 1941? 

Mr. Goodman: I will object to that unless it can 
be shown that the witness knows of his own knowl- 
edge. 

Mr. Scampini: Q. That is, of your own knowl- 
edge. 

Mr. Goodman: As officer or director. 

A. I believe he was. 

Mr. Scampini: Q. Were you an officer or director 
of the Pacific Empire Corp. on January 8th, 1941? 

A. Yes, I was, yes. 

Q. Do you recall whether or not—do you know 
whether or not at that time Mr. Peter Bercut was 
an officer or director of that company ? 

A. He was a director. I am not certain on the 
other part of it. I will have to look it up. 

Q. Was Mr. Maffei at that time the president 
of the Pacific Empire Corp. ? 

A. Yes, he was. 

Q. Now, was Mr. Peter Bercut, if you know of 
your own knowledge, on January 8th, 1941, a direc- 
tor of Pacific National Bank of San Francisco? 

A. Yes, he was. 

Q. Do you know how Mr. Peter Bercut became 
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elected to the board of directors of the Pacific 
National Bank of San Francisco, and when? 

Mr. Goodman: Well, I will object to that as 
calling for the opinion and conclusion of the wit- 
ness, and the proper foundation hasn’t been laid. 

Mr. Scampini: Q. Will you answer the ques- 
tion ? A. Did you say to answer it? 

Q. Yes. The objection is reserved. 

A. I guess you will have to ask me that again. 

@. Do you know when Mr. Peter Bereut was 
elected to the board of directors of Pacific National 
Bank of San Francisco—approximately when? 

Mr. Goodman: The same objection. 

A., I believe it was sometime—at the annual 
meeting in *40, but—yes, 1940, I believe. 

Mr. Scampini: Q. Who caused his election to 
the board of directors of the Pacific National Bank 
of San Francisco to be made? 

Mr. Goodman: The same objection. 

Mr. Scampini: Q. If you know? 

A. The corporation did, I assume. 

Q. What corporation? 

A. The Pacific Empire Corporation. 

Q. Did you as an officer of the Pacific Em- 
pire Corporation or Pacific Empire Holdings cause 
the shares of stock owned by the Pacific National 
—by the two companies in the Pacific National 
Bank of San Francisco to be voted in favor of the 
election of Peter Bercut to the board of directors 
of the Pacific National Bank of San ‘Francisco ? 

A. We did, yes. It was our policy. 
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Q. Now, did you during all this period of years 
concerning which you have testified now—did you 
at all times discuss the affairs and activities of Pa- 
cific Empire Holdings with Mr. Peter Bercut? 

A. Yes. 

Q. Did you keep him advised as to the condition, 
financial or otherwise, of the corporation during 
that period of time? 

A. Well, it is very evident ae that we did, 
yes. 

Mr. Goodman: Well—— 

Mr. Scampini: Q. Well, answer ‘‘Yes”’ or ‘‘No,”’ 
if you know. A. Yes, we did. 

@. Did you request Mr. Peter Bercut to become 
a director of the Merchants Ice & Cold Storage 
Company ? A. I believe we asked him to, yes. 

Q. Did you advise him of the condition of the 
Merchants Ice & Cold Storage Company when he 
became a director? Was he kept aware of its con- 
dition, to your knowledge? 

A. Well, I believe he must have known “ con- 
dition of the Merchants, yes. 

Q. Don’t say you believe. Just say whether you 
know or not. Do you know whether or not you ad- 
vised and kept Mr. Bereut informed as to the con- 
dition of the Merchants Ice & Cold Storage Com- 
pany? 

A. Well, yes, he was advised of their condition. 

Q. Now, in or about December, of 1940, were 
you the president of Merchants Ice & Cold Storage 
Company? A. Yes. 
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Q. Was Mr. Maffei an officer of the Merchants 
Ice & Cold Storage Company? A. Yes. 

Q@. What was he? 

A. He was a vice-president and director. 

@. Was Mr. Peter Bercut an officer of the Mer- 
chants Ice & 'Cold Storage Company ? 

A. I believe he was only a director. 

Q. Do you know whether or not he was a second 
vice-president ? | 

(No answer. ) 

Q. If you don’t know, just say you don’t know. 

A. I would have to look it up. I don’t know. 

Q. All right. Now, on or about that time did 
the Pacific Empire Holdings owe some money to 
Merchants Ice & Cold Storage Company? 

A. Yes, we did. 

Q. Now, from 1933 to the end of 1940, is it true 
or is it not true that Pacific Empire Holdings and 
Pacific Empire Corporation from time to time 
loaned various sums of money to Merchants Ice & 
Cold Storage Company for use by it as working 
capital, and for its business? 

A. We most certainly did. 

@. And on several occasions is it not true that 
Pacific Empire Corporation and Pacific Empire 
Holdings advanced money to Merchants Ice & Cold 
Storage Company for the purpose of enabling the 
latter to meet its bonded indebtedness as it came 
due? A. On several occasions. 

Q. Now, from the converse end of it, did from 
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time to time Merchants Ice & Cold Storage Com- 
pany lend money to Pacific Empire Holdings or 
Pacific Empire Corporation ? 

A. Yes, it did. 

Q. There was, in other words, a series of trans- 
actions back and forth between the holding com- 
pany and its subsidiaries? Is that right? 

A. That is right. 

@. And the Merchants Ice & Cold Storage Com- 
pany at that time was a subsidiary of Pacific Em- 
pire Holdings, wasn’t it? A. Yes. 

Mr. Goodman: That calls for his opinion and 
conclusion. 

Mr. Scampini: All right. 

Q. At that time they held a controlling interest 
in it? 

A. We held a majority—the controlling stock, 
anyway. — 

Q. All right. Now, on or about December 31st, 
1940, did the holding company have urgent need of 
cash for some reason? 

A. Yes, very much so. 

Q. And at that time what did the holding com- 
pany own by way of assets? 

A. We still owned the controlling interest in the 
Merchants, the controlling interest in the Pacific 
Empire Corporation, and still had our interest in 
the laundry at Bakersfield. That is about all of 
any importance, I guess. 

Q. Now, did the assets—strike that out, please. 
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Did the ownership of the holding company in Mer- 
chants Ice & Cold Storage Company on December 
31st, 1940, if you know, exceed by more than 50% 
the aggregate value of all of its assets? 

Mr. Goodman: Well, I will object to that on 
the ground the proper foundation hasn’t been laid. 

Mr. Scampini: @Q. What values were placed on 
Merchants Ice & Cold Storage Company on the 
books of the holding company as of December 31st, 
1940, Mr. Arnold? 

A. I believe that is the same statement I was 
looking at. (Indicating in the minutes.) Well, I 
would say it was near—the book value shown was 
near a half million dollars, or a little under. 

@. <All right. What values were placed on the 
holdings of the soreEls company in Pacific Empire 
Corp. ? 

A. Let me see the balance sheet here. (Gece 
to minute book.) 

Q@. What are you reading from? 

A. ‘There must be a later one. This is 1938. 

Q. Was there any subsequent audit to 1938? 

A. There should be another balance sheet, I 
would think. This igs 1938. Well, there isn’t very 
much here. 

Q. Were there any substantial, material changes 
between 1938 and 1940, that you know of? 

Mr. Goodman: Well, of course, the record is 
the best evidence of that. 
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A. The bank account is about the same. This 
happened to be a consolidated statement. 

Mr. Scampini: All right. We will let that go. 
We will have some trouble on the trial. I want 
you to identify the ledger books while you are here. 
We will prove it by the ledger books. 

Q. Then what happened on or about January of 
1941 with regard to the stock of the Merchants Ice 
& Cold Storage Company ? 

A. Well, at that time we were negotiating for 
its sale. 

@. What do you mean by negotiating for its 
sale—‘‘we’’? 

A. When I say ‘‘we’’, I mean the Pacific Em- 
pire Holdings. 

Q. Well, did you ever obtain any consent from 
them to negotiate its sale? 

Mr. Goodman: I will object to that as calling 
for the opinion and conclusion of the witness. 

Mr. Scampini: I will instruct him to answer, 
and then we will let the Court decide it. 

A. I don’t believe I did in any formal way, no. 

Q. Well, did you ever authorize—did the Board 
of Directors have a meeting as a Board, or did you 
ever call a meeting of the Board to authorize 
you-—— A. No, I didn’t. 

Q. Did you ever call a meeting of the executive 
committee of the Board to authorize the sale of the 
Merchants Ice & Cold Storage stock? A. Mo 

Q. Did you ever ask the stockholders of the 
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company to authorize the sale by the company of 
the stock? A. No. 

Q@. And what do you mean by ‘‘we 
said ‘‘we negotiated its sale’’? 

A. J mean that we—that Mr. Maffei and myself 
on behalf of the holding company were endeavoring 
to work out a pian where—well, that would help 
and more or less save both companies, you might 
say. 

Q. Well, now, what did you do pursuant to that 
intention ? 

A. Well, we opened the subject up for discus- 
sion with one or two places. 

@. Where did you open it up? - 

A. We discussed it at length with Mr Gaither 
over at the Pacific National, and of course dis- 
cussed it with Mr. Bercut; in other words, the 
financial 

@. When did you first start to discuss it with 
Mr. Bercut? 

A. It must have covered a period of thirty or 
sixty days, I guess. 

Q. Who conducted the negotiations with Mr. 
Bercut ? 

Most of them were conducted by myself. 
What were you at that time in the company? 
Vice-president and secretary. 

What was Mr. Bereut at that time? 
Vice-president. 


’?, when you 
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Q. Did Mr. Maffei sit in during any of the nego- 
tiations ? 

A. Mr. Maffei was there on occasions. He was 
fully informed. 

Q. Was anybody else kept fully informed on the 
Board of Directors, of these negotiations ? 

A. Well, Mr. Heer was a director; he was in my 
next office, yes. 

@. Well, what did you say to Mr. Heer? 

A. He was informed of the negotiations. 

Q. Well, what did you say to him? 

A. I presume I kept him up to date on the de- 
tails of the negotiations. 

Q. Did you ever ask him for his opinion? 

A. We all exchanged opinions, yes. 

@. Did he express any opinions? 

A. I don’t recall whether he expressed any or 
not. We were all of the opinion that the transac- 
tion along the lines we were endeavoring to work 
out had to be made. 

Q. What do you mean—‘‘had to be made’’? 

A. Because the financial condition of Merchants 
and the holding company made it necessary. 

Q. Well, what was the financial condition of the 
holding company which made it necessary that you 
have this transaction ? 

A. Well, our loans had been criticized over at 
the Pacific National. 

Q. What loans? 

A. The loans of the holding company. 
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Q. Yes. 

A. We had a big government suit against us on 
the revenue stamp tax, and there were other obli- 
gations pressing. 

@. And was the financial condition of the Mer- 
chants involved, too, at that time? 

A. Yes, the financial condition of the Merechamts 
was very much involved at that time. 

Q. Well, now, what did you say to Mr. Peter 
Bercut when you first opened the subject to him? 

A. Well, I don’t know as I can give my exact 
words. 

Q. Well, give the best recollection that you have. 

A. Well, we approached Mr. Bercut, or I did— 
either Mr. Maffei or myself. I believe I did. 

Q. What did you approach him for? 

A. For the purpose of—well, at that time we 
were endeavoring to work out some sort of an asso- 
ciation with some one who had certainly more credit 
than we had. 

Q. What do you mean—‘we had’’? 

A. The Pacific Empire Holdings and the Mer- 
chants Ice & Cold Storage Company, both of them. 
We were at about the end of our situation so far 
as eredit was concerned and so far as obtaining 
sufficient cash to meet our commitments, and we 
were endeavoring to associate ourselves with some 
partnership arrangement. 

Q. With whom? 

A. In this instance with Mr. Bercut. 

Q. What do you mean by ‘‘partnership arrange- 
ment’’ ? 
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A. Well, the Merchants was badly in need of 
financial assistance, and we were at the end of our 
rope and we couldn’t supply any. 

Q. You mean you couldn’t supply any more 
eapital to the Merchants? 

A. No more—no more eapital; either the hold- 
Ing company or 
@. By that you mean the holding company ? 

A. The holding company. The corporation had 
done that in previous years, but we were not able 
to do that any more. 

@. Yes. So what did you suggest to Mr. Peter 
Bercut ? 

A. Well, I believe our conversation started out 
with the idea of selling part of our holdings in the 
Merchants. 

Q. To whom? A. To Mr. Bercut. 

Q. And what did he say to you? 

A. Well, then we entered into our discussions 
and negotiations, and gave him 

@. What did he say? 

A. (Continuing) and gave him financial 
statements, and things of that character. I believe 
—I believe during the negotiations one of his men 
looked over the situation. 

Q. Which situation? 

A. The condition of Merchants; and in fact I 
believe I talked to him myself in my office uptown 
and gave him statements and information. 

Q. Now, what did you say first? When you first 
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opened it up to him, what did you propose to him? 

A. Just as I said before. 

Q. Well, you haven’t said much. What did you 
propose to him ? 

A. Well, I proposed to him—TI believe our first 
conversations were 

Q. I will get the facts, you know, sooner or later, 
so let’s get all the facts. 

A. All right. I am trying to give them to you. 
I am not hiding anything. All right, now, I will 
start over. I contacted Mr. Bercut and discussed 
the entire situation in a general way. 

Q. Well, I still don’t know what you mean by 
‘the entire situation.’’ Which situation and whose 
situation ? 

A. I reviewed at the same time the condition of 
Merchants, the condition of the holding company, 
and the situations making it necessary that we, the 
holding company, enter into some sort of a negotia- 
tion where we could receive financial help. 

Q. All right. What did he say to you? 

A. Well, he wanted to know the story, so we— 
there was naturally more than one conversation; 
there were several. We mostly went into the affairs 
of Merchants at that time. I told him about the 
amount of money that was owing by the holding 
company, and certain losses that were just. coming 
to a head in connection with the Merchants ac- 
counts. I believe Mr. Bercut knew of the difficulties 
we were having with the bondholders. That covered 
about all. 
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@. Now, just a moment. The bonds had been 
paid right along in the Merchants, had they not? 

A. Yes, but we were in a technical violation. 

@. You were in a technical violation with the 
Merchants? A. The Merchants, yes. 

Q. I see. Now, Mr. Peter Bercut was at that 
time a director of Merchants, was he not? 

A. Yes, sure. 

. Q. All right. Go ahead. 

A. In other words, we were having some serious 
differences and difficulties in the Board meetings, 
and we were exchanging letters with the trustee for 
the Merchants bond issue. Other conditions bring- 
img this about were—when we had consolidated— 
when the Merchants had consolidated its loans from 
the Anglo—we had previously changed our banking 
from the Anglo and the Bank of America under 
pressure to the Pacific National Bank, where we 
thought we would have ample credit. However, 
owing to the fact that the holding company also 
was obligated to the Pacific National the banking 
department later ruled that both loans were inter- 
locking, and consequently that cut the line of credit 
of the Merchants just about in half. In fact, our 
situation so far as credit was concerned was so 
serious that we had to go out to finance companies 
and finance some of our paper. 

Q. All right. What did you propose to Mr. 
Bercut ? 

- A. The original discussions were along the lines 
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of the holding company selling part of its stock— 
probably a majority of its holdings. 

Q. To whom? A. To Mr. Bercut. 

Q. For what price? 

A. Well, we were mainly talking about lump 
sums, I believe. I think we started out with 
$50,000.00, or something like that. 

Q. For how many shares? 

A. Well, I believe we owned at that time about 
—what was it? 69,000? 

Q. 78,000, wasn’t it? (Indicating document.) 

A. 178,000—oh, wait a minute. I beg your 
pardon, just a second. (Examining document.) Yes, 
78,000 shares. That is both common and preferred. 

Q. Well, how many shares did you propose to 
sell to Mr. Bercut? 

A. Well, we proposed to sell a majority of our 
holdings; in other words, that we would have to step 
into a minority position. 

Q. For what price? 

A. Our first conversation was around $50,000.00. 
We ended up—— 

Q. Never mind. Now, I am asking you the ques- 
tion, what did he say to you after you proposed it 
to him? 

A. Well, he expressed interest. He was some- 
what skeptical because of our condition first, but 
he—— 

Q. Whose condition? A. Merchants. 

Q. Well, then, what did he say to you? 
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A. Well, I don’t exactly know, but he said he 
wanted to look into it. 

Q. All right. Did he look into it? 

A. Yes, he did. 

Q. Then what happened next? 

A. Well, there was a lapse in our negotiations, 
probably twenty or thirty days. 

Q. Then what happened ? 

A. During which time our condition did not im- 
prove. 

Q. Then what happened ? 

A. Then we resumed our negotiations again. 

Q. All right. A. And—— 

Q. What did you say to him and what did he 
say to you? 

A. Well, he expressed the fact—while we were 
negotiating, why, he naturally had found out about 
certain losses that were there, and we also had an- 
other loss that was somewhat publicized in the 
papers, or a threatened loss, and he became some- 
what hesitant upon working out the deal. 

Q. What did he say to you? 

A. However—well, on one occasion I have to 
admit he said that he didn’t know whether he 
wanted to go through with it or not. 

Q. All right. Then what happened? 

A. There was another little lapse, and then we 
resumed again, and we were able to come to an un- 
derstanding. 

Q. What was that understanding? 


736 Thomas H. Wingate vs. 


(Deposition of Lloyd R. Arnold.) 

A. It resulted in the deal that was made. 

Q. What was that understanding? 

A. The understanding was—the final under- 
standing was that the best he would pay was 
$35,000.00. 

Q. For what? A. For all of our stock. 

@. Payable how? Payable how? 

A. Payable in cash to the holding company, and 
we in turn to apply twenty-five thousand on our 
obligation to the Merchants. 

© PAM right: 

A. JI think we were given an option, too. 

Q. Now, when that understanding was reached, 
who reached the understanding? Whose minds met 
on that understanding ? 

A. Mr. Bercut and myself. 

Q. Then what did you do? 

A. Then we went to the Pacific National Bank. 

@. Now, wait a minute. Did you draft some form 
of agreement on it? 

A. I drafted—this is my own dictation; I drafted 
this agreement here (indicating)—the original of 
this. This is a copy. 

Q. What did you do? Dictate it to your secre- 
tary ? 

Mr. Goodman: Excuse me just a moment. But 
has that letter been identified ? 

Mr. Scampini: I am going to. 

Mr. Goodman: I think you had better identify 
it. 
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A. I drafted this document. 
Mr. Secampini: All right. Will you mark this as 
the next exhibit for purposes of identification ? 
(Said letter marked ‘‘ Plaintiffs’ Exhibit 3 
for identification.’’) 
Mr. Goodman: Leave this off the record. 
(Discussion. ) 
Mr. Goodman: It has no signatures on it. 
Mr. Scampini: All right. The original is sup- 
posed to be in the hands of Mr. Peter Bercut. I 
will have to find out—— 
A. I drafted this; I am sure I did. 
Q. Then what happened when you drafted that? 
What did you do? 


A. Delivered the original to Mr. Bercut. 

Q. Did you sign it? 

A. Yes, Mr. Maffei signed it. 

Q. Did you ask Mr. Maffei to sign it? 

A. He signed it. 

Q. Did you call any meeting of the Board of 
Directors to approve the transaction ? A. No. 


Q. Did you ever suggest or did Mr. Bercut ever 
suggest a meeting of the Board of Directors to 
pass upon the transaction? 

A. I don’t believe so. I don’t recall. 

Q. Did you ever call any meeting of the execu- 
tive committee to pass upon the transaction? 

A. No, I didn’t call a formal meeting. 

Q. Who were the executive committee at that 
time ? 

A. The executive committee was Mr. Maffei, 
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Mr. Bercut, and myself. 

@. And after this letter agreement was drafted 
by you and signed by you, what did you do with it? 
What did you do with it? 

A. I delivered the original to Mr. Bercut. 

@. Did Mr. Bercut sign underneath where it 
says ‘‘Accepted’’? A. Yes, I believe he did. 

@. And did he take possession of the stock at 
that time? 

A. We went to the Pacific National Bank—I 
believe we went down there together, and by paying 
the bank what we owed them—not what we owed 
them; I mean delinquent trust charges and interest, 
and they wanted a $5,000.00 payment on the prin- 
cipal to release the stock. That was the main block, 
of course, of the Pacific National. 

Q. Wasn’t that stock that was referred to in 
that agreement on pledge at the time to Pacific 
Empire Corporation ? A. Yes, most of it was. 

Q. Did Pacific Empire Corporation receive any- 
thing from the transaction ? 

A. Well, they were to receive the cash, but it 
was immediately re-loaned to the holding company, 
of course. 

Q. Did the Pacific Empire Corporation make 
this deal, or did Pacific Empire Holdings make 
the deal? 

A. No, Pacific Empire Holdings made the deal. 

@. And what consideration did the Pacific Em- 
pire Corporation receive out of the transaction ? 
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A. Well, the procedure was that we—I mean the 
bookkeeping end of it 

Q. ‘Tell me what you did with the consideration. 

A. Wait a minute. You have got me confused 
here now. 

@. Well, I don’t want you to be confused. I 
don’t want to confuse you. 

A. I don’t mean it that way. This was sold by 
the Pacific Empire Holdings Company. It owned 
the stock, naturally; it was pledged. The holding 
company got the cash. 

Q. Yes. What did you do with the cash. 

A. Put twenty-five thousand in a special account 
for the Merchants. 

@. Whose money was that that you paid to the 
Merchants? Who paid the money to the Merchants? 

A. The holding company, I believe. 

Q. How much did you pay to the Merchants? 

A. Twenty-five thousand. 

Q. You had $10,000.00 left. What did you do 
with that $10,000.00? What did the holding com- 
pany do with the $10,000.00? 

A. Well, five thousand went for principal. 

Q. On what? 

A. On the bank loan with the Pacific. 

®. Whose loan? 

A. I believe the holding company loans—there 
were two loans there at the time; and that 1s why 
I am hesitating. 

Q. And the balance went for what? 
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- A. The balance went for delinquent interest and 
trust charges. I think the whole thing amounted to 
about $8,000.00 or more at the time we got through. 

Q. Didn’t you pay some of this to Kohler & 
Chase for rent, from the $10,000.00? 

A. Yes, they got some of it. 

Q. Whose obligation was that? 

A. Holdings’. 

@. Now, I want to know what did Pacific Km- 
pire Corporation receive from the proceeds of this 
transaction ? 

A. Well, they didn’t receive anything, I guess. 

Q. Now, at that time you were director of 
Pacific Empire Corporation, weren’t you? 


A. Yes. 

@. Mr. Maffei was president, wasn’t he? 

A. Yes. 

Q. Mr. Bercut was a director, wasn’t he? 

A. Yes. 

@. You all knew—that is, you knew about this 


pledge of the Merchants Ice stock to Pacific EKm- 
pire Corporation, didn’t you? A. Yes. 

Q. All right. Did you call any meeting of the 
Board of Directors of Pacific Empire Corp. and 
release the pledge of Pacific Empire Corp. on this 
stock? 

A. No, I didn’t. I wasn’t secretary of that com- 
pany, you know. 

Q. Well, do you know whether or not any such 
meeting was held? 
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A. Not within my knowledge. 

Q. No, did you ever participate in any such 
meeting ? A. No. 

Q@. Do you know whether or not a release of 
the pledge was ever obtained from Pacific Empire 
Corporation for this transaction ? 

A. Not that I know of. 

Q. No. Now, subsquent to the transaction, to 
the signing of this agreement, did you deliver the 
shares to Mr. Peter Bercut referred to therein? 

A. Yes. 

(). And how many shares were delivered to Mr. 
Peter Bercut ? 

A. Well, everything I believe that is in that 
letter. 

Q. Read it. 

A. The total holdings were 78,358 shares. That 
is correct. 

Q. Were those all of the shares owned by the 
holding company of Merchants Ice & Cold Storage 
Company ? A. That figure there is all, yes. 

@. And after that stock was delivered to Mr. 
Bercut, what did the holding company own there- 
after by way of assets? 

A. Well, we still had our stock in the Pacific 
Empire Corporation. 

Q. Well, where was that stock? 

A. That was in our—it was in our safe at that 
time. 

Q. All right. And what did Pacific Empire Cor- 


742 Thomas H. Wingate vs. 


(Deposition of Lloyd R. Arnold.) 
poration own at the time? What were the assets 
of Pacific Empire Corporation ? 

A. The assets were stock of Pacific National 
Bank and the obligation of the holding company. 

@. And how much did the holding company owe 
the Pacific Empire Corporation approximately ? 

A. I believe around a hundred and fifty thou- 
sand—somewhere around there. 

@. And did you have anything else in the hold- 
ing company besides this stock of the Pacific Km- 
pire Corporation ? 

A. We had our interest in the laundry. 

@. And how much was that? 

A. Well, 4744% interest at that time. 

Q. What had you done with that 474% in- 
terest ? 

A. Well, it wasn’t in our safe; it was pledged. 

Q. Pledged to whom? 

A. Kern County Bank at Bakersfield. 

Q. Did you have any other assets that you know 
of? A. Yes, we had odds and ends. 

Q. Worth approximately how much? 

A. Well, not very much. 

Q. How much were the aggregate liabilities of 
the holding company after this transaction was 
consummated ? 

A. Well, whatever was still owing to the Mer- 
chants; I guess another twenty or twenty-five thou- 
sand. We owed our landlord, George Chase, at that 
time probably eleven thousand or so. 
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Q. Who else? 

A. Oh—yes, we owed our attorneys that were 
handling the litigation with the Government. 

Q. Who were they? 

A. Howard Ellis and Conrad Hubner. 

Q. How much? 

A. I believe they had—I guess they had just 
about earned their fee up there—somewhere around 
twelve or thirteen thousand. 

Q. Who else did the holding company owe? 

A. Well, at that time we owed another attorney 
down here, Eddie Molkenbuhr. In fact, we owe some 
to Mr. Scampini too? 

@. Did you owe the Corporation Trust Com- 
pany ? 

A. Yes, we owed the Corporation Trust Com- 
pany. 

Q. Approximately how much? 

A. Oh, we must have owed them probably a 
couple of thousand dollars. 

Q. Did you owe to the liquidating agent of the 
City National Bank approximately $70,000.00? 

A. Yes, with principal and interest, yes, it must 
be around that. 

Q. Did you owe Pacific Empire Corp. approxi- 
mately $150,000 ? A. Yes. 

Q. Well, now, after this transaction was con- 
summated what did the holding company have with 
which it could discharge these obligations ? 

A. It only had its stock in the Empire Corpo- 
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ration and its 47144% interest in the laundry com- 
pany at Bakersfield. 

@. That had already been pledged? Is that 
right ? A. That is right. 

@. Now, subsequent to this transaction did Mr. 
Peter Bercut—strike that out. Subsequent to the 
transaction, did the change in the management of 
the Merchants Ice & Cold Storage Company take 
place, to your knowledge? 

A. You said subsequent to this transaction? 

Q. Yes. A. Yes, it did. 

@. What happened ? 

A. Well, I believe that the new management rep- 
resented by the purchasers—by the purchaser—I 
believe they took possession sometime—lI believe it 
was February 1st, the following month. 

@. Did you resign as an officer and director of 
the Merchants Ice & Cold Storage Company ? 

A. Yes, we called a meeting, or else it may have 
been the next regular meeting, and I resigned, yes. 

Q. And did Mr. Maffei resign as an officer or 
director ? A. Yes. 

Q. Did Mr. Peter Bercut and his nominees take 
over the management of Merchants Ice & Cold 
Storage Company ? A. Yes, they did. 

Q. Now, at the time on or about January Ist, 
1941, was the Merchants Ice & Cold Storage Com- 
pany making money from its operations or losing 
money ? 


Peter Bercut, et al. 745 


(Deposition of Lloyd R. Arnold.) 

Mr. Goodman: Are you referring to January Ist, 
1941 or 1942? 

Mr. Scampini: 1941. 

A. It was losing money. 

Q. It was losing money from its operations? 

A. Yes. 

Q@. Are you sure it was losing money from its 
operations ? A. Yes—wait a minute, now. 

Q. That is just what I want—I want you to be 
sure. 

A. Well, I mean they lost money from it—let’s 
see, NoWw—— 

@. Did it show at the end of the year any net 


profits, or what? A. Well 
Q. Well, never mind. We will prove it. With- 
draw the question. A. I could answer that. 


Q. We will prove it from the books of the com- 
pany. I now want to show you, Mr. Arnold, a let- 
ter addressed to Pacific Empire Holdings, Inc., and 
I will ask you to look at that document and see if 
you recognize it? (Showing letter to the witness.) 

A. Yes, I recognize it. : 

Q. Whose signature is that at the bottom? 

A. Mr. Bercut. 

@. When did you receive that document from 
Mr. Peter Bercut ? 

A. I don’t know—I would say on or about the 
time of the conclusion of the negotiations. 

Q. Which negotiations ? 

A. Having to do with the sale. 
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Mr. Scampini: Mark this as plaintiffs’ exhibit 
next in order. 
(Said letter marked ‘‘Plaintiffs’ Exhibit 4 
for identification.’’) 


Q. Do you recall the conversation with Mr. Ber- 
cut with respect to this document which is now 
Exhibit 4, purporting to be a letter of resignation 
signed by Peter Bercut, addressed to Pacific Em- 
pire Holdings, Inc., under date of March 31, 1940? 

A. I don’t know as I recall the conversations. 

Q. Just substantially, give us the best of your 
recollection. 

A. Well, I believe it was just merely brought up 
for discussion, whether or not he should resign as 
director. 

Q. And who brought it up? 

A. I presume Mr. Bercut did. 

Q. Well, do you recall whether he did or did not? 

A. He would have brought it up, probably. 

Q. Well, do you recall whether he did or did not 
bring it up? Do you recall? 

A. He brought it up. 

Q. And do you recall where this document was 
dictated by Mr. Peter Bercut, or at what time? Was 
it handed to you, or what? 

A. That was dictated up in our office there, yes. 

Q. Do you recall approximately when it was dic- 
tated in your office by Mr. Peter Bercut? 

A. Well, as I said, on or about the time when 
we were concluding the negotiations, yes. 
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Q. When was this resignation of Mr. Peter Ber- 
cut accepted by the Board of Directors, if you know, 
Mr. Arnold? 

A. It has never been accepted, that I know of, 
by a formal Board meeting, no. 

Q. Now, did you hold a meeting in just the last 
couple of weeks? A. No—well 

Q. I will ask you to take a look at the minutes. 

A. (Examining minute book.) This is this last 
one—no—no, there was no action taken on that. 

Q. Well, will you please read the minutes and 
see whether or not—just a second. State what you 
did with that resignation at that meeting ? 

A. The resignation wasn’t brought up here, no. 

Mr. Goodman: What is the date of those minutes? 

A. This is August 20th, 1942. 

Mr. Scampini: Q. You say it wasn’t brought up, 
Mr. Arnold. Will you read the minutes and see if 
they refresh your memory. 

A. Yes, that is right. It was brought up at this 
meeting. I had forgotten about it. 

Q. All right. Now, did you ever hold any direc- 
tors’ meeting in between the period of time inter- 
vening from on or about January 8th, 1941, and the 
meeting held August 20th, 1942? 

A. No, I don’t believe there was a Board meet- 
ing. 

@. Was there ever any executive committee 
meeting ? 
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A. I will have to look and see here (examining 
minutes). Your question was what? 

Q. Since January 8th, 1941, up to August 20th, 
or thereabouts, of 1942, were there ever any inter- 
vening meetings ? A. 741 and ’42—no. 

Q. So that the first meeting of the Board since 
January 8th, 1941, was the one held August 20th, 
1942? Is that right? 

A. Yes, this last meeting, yes. 

Q. All right. Now, was there any stockholders’ 
meeting held in 1942? 

A. No, that is the meeting. We couldn’t get a 
quorum again. 

Q., Now, at the meeting held August 20th, 1942, 
did you submit to the Board for its confirmation, 
approval or disapproval the transaction wherein and 
whereby Peter Bercut acquired this block of Mer- 
chants Ice & Cold Storage Company stock? 

A. Let me refresh my mind from these minutes 
here. There are two or three there—may I look at 
that again? 

Mr. Goodman: Just a second (examining minute 
book). 

A. What date was that again? 

Mr. Scampini: Q. This last meeting. 

A. The first meeting? 

Q. That was the first meeting held, you testi- 
fied —— A. Yes. 

Q. (Continuing:) since the transaction with 
Mr. Peter Bercut? A. Yes, sir. 
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Q. Did you submit to the Board for its approval 
or disapproval or confirmation or ratification the 
transaction had between you and Mr. Peter Bereut ? 

A. Nothing, no. 

Q. The answer is you did not? 

A. Ihave already answered that. 


Q. All right. 
A. I haven’t submitted that to any Board for 
approval. 


Q. All right. Now, you are familiar with the 
powers of the officers and directors which are found 
in the minute books or in the by-laws, aren’t you, 
Mr. Arnold? You read those? 

A. Yes, I am familiar. 

Q. Did you read the section dealing with the 
executive committee and its powers ? 

A. Yes, Iam familiar with it. 

Q. I will ask you to look at page 30 of Volume 
I of the minute books, which deals with the by-laws 
of the corporation, entitled, ‘‘ Powers of the Execu- 
tive Committee.’’ Will you please read that, and 
then state whether or not you submitted the trans- 
action to the Board of Directors for its approval 
or disapproval or ratification or confirmation ? 

A. No, I did not. 

Mr. Brownstone: May I see that, please? 

(Examining minute book.) 

Mr. Scampini: Q. Now, will you please state 
whether the subdivision entitled ‘‘Powers of the 
Executive Committee’’ was in full force and effect 
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on January 8th, 1941, and in full force and effect 
on August 20th, 1942? A. Yes, it was. 

Mr. Scampini: No further questions. 

Mr. Goodman: I will have quite a little cross- 
examination. 

(Discussion off record.) 


Mr. Scampini: Let the deposition be regularly 
adjourned until Saturday, September 19th, at the 
hour of 9:30 o’clock A. M., and the witness will 
return for further testimony. 

(Thereupon an adjournment was taken until 
Saturday, September 19th, 1942, at 9:30 o’clock 
A. M., and by consent of counsel to be resumed 
at the same place. ) 


Room 816, No. 300 Montgomery Street, 
San Francisco, California, 


Saturday, September 19, 1942, 9:30 A. M. 
(Pursuant to the foregoing adjournment the depo- 
sition of the witness, 
LLOYD R. ARNOLD, 
at the above time and place was resumed, there 
being the same appearances as hereinbefore noted.) 
LLOYD R. ARNOLD, 


recalled as a witness, having been previously sworn 
by the Notary Public to tell the truth, the whole 
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truth, and nothing but the truth, testified as fol- 
lows: 
ee Hxamination 
(Resumed ) 

Mr. Scampini: I want to ask a few more ques- 
tions before closing, if I may. 

Mr. Goodman: You say you want to ask a few 
more questions ? 

Mr. Scampini: Yes, if I may. 

Mr. Goodman: Yes, certainly. 

Mr. Scampini: Q. Mr. Arnold, approximately 
what month of 1940 was it that you first approached 
Mr. Peter Bercut on the proposed transaction ? 

A. Well, I would think—let’s see—the deal was 
closed on the 8th of January. I would think some- 
time in November. If I refresh my memory on that, 
I could probably give that closer. 

Q. Would you say approximately three months 
before it was finally concluded.? 

A. I have always thought it was about sixty— 
somewhere between sixty and ninety days, prob- 
ably. 

Q. How often did you talk to him during that 
period of time concerning this proposed transac- 
tion ? A. Well, numerous times. 

@. At what price did you first propose to sell 
the shares or under what terms and conditions did 
you first submit a proposal to him? 

A. Well, as far as the terms and conditions are 
concerned, it is somewhat vague, but I guess we 
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started out somewhere around $75,000.00. Of course, 
that wasn’t for an out-and-out sale. 

Q. Now, did you approach him as a director of 
the company, Mr. Arnold? 

Mr. Goodman: Well, I think that calls for the 
witness’ conclusion and opinion. 

Mr. Scampini: Strike that out, then. 

Q. Why did you approach Mr. Peter Bereut? 

A. Well, Mr. Bercut had been associated with 
us for years, and I considered—— 

One by “* associated’’—what do you mean by ‘‘as- 
sociated’’? A. Ina business way. 

Q. Well, explain what you mean by ‘‘associated 
with us.’’ What do you mean ? 

A. Well, he had been appointed a director of 
the company, and he had been during the last year 
even closer by being on the Board of the Merchants 
and the bank. At that time our whole plan—or be- 
fore these negotiations — was to endeavor to 
strengthen the organization by some one who had 
more resources than we had. 

Q. By that do you mean that the holding com- 
pany found itself in a position where it had to 
have some financial aid and assistance? Is that what 
you mean ? A. Yes. 

Q. Did you approach him for the purpose of 
obtaining that financial aid and assistance ? 

A. That was the purpose of it. 

Q. And what did you propose to him, Mr. 
Arnold? 

A. We proposed to him to enter into a—well, 
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more or less—what we were trying to work out was 
a split of the stock that we owned. We didn’t feel 
sure that we could keep it in control, and probably 
would have to take a minority position. It was more 
or less to work it out; if it weren’t a corporation, 
a partnership, with the idea of bringing in 

@. <A partnership between whom ? 

A. Between Mr. Bercut and the holding company 
for the purpose of bringing in some — in other 
words, we had the assets, but we didn’t have the 
necessary cash to round out the program. 

Q. Now, at that time what did you consider the 
reasonable value of that block of stock held by the 
holding company in the Merchants Ice & Cold Stor- 
age Company to be? 

A. Well, even though we started out at $75,- 
000.00, it didn’t necessarily mean the value of it. 
We placed a higher value on that—a going concern. 
However, the situation was such that we had to 
work out the association or partnership. 

Q. And by ‘‘association’’—by ‘‘the situation was 
such,’’ do you mean that the financial condition of 


the holding company was such that you were under 
a sort of pressure to dispose, or 

A. We were under pressure from all sources. 
By ‘‘all sources’’ J mean 

Q. Now, when you first submitted the proposal 
to Mr. Peter Bercut, what was his reaction ? 

A. Well, I believe his first reaction was to look 
into the matter more thoroughly, and he stated he 
was interested. 
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Q. Did he say he was interested in his individual 
capacity, or what? 

A. I assumed it was in an individual capacity. I 
don’t know whether he stated that or not. 

Q. Did he ever express his views to you as to 
what the company should get for the sale of a por- 
tion or the whole of this block of stock? 

A. We stated what we wanted to do, and there 
was no—— 

Q. Now, when you say ‘‘we,’’ what do you mean 
by boy? 

Mr. Goodman: Let him finish his answer. 

Mr. Scampini: Q. When you say ‘‘we’’—— 

A., Well, myself on behalf of the holding com- 
pany. 

Q. All right. 

A. We stated the plan that we wanted to work 
out. At the beginning he didn’t state any figure. 
It more or less ended up with the figure at which 
we sold. | 

Q. Now, you finally fixed the price of $35,000.00 
for all of this stock ? 

A. Well, I think we got down around fifty thou- 
sand, and Mr. Bercut went away, and I think Mr. 
Bercut stated that he couldn’t pay that amount of 
money with the uncertainties existing. 

@. Then what happened ? 

A. Well, I went to the Pacific National Bank to 
find out what we could get the stock loose for, and 
after we got through talking about the whole deal, 
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our obligation to the Merchants and everything, 
why, we had to pay in $25,000.00 to the Merchants. 

Q. Yes, I know, but who finally said, ‘‘I’ll pay 
you thirty-five thousand,”’’ or, ‘‘I’ll sell for thirty- 
five thousand’’? Who fixed the price at the end of 
the negotiations? How did the price come down 
from seventy-five to twenty-five? How did that 
happen? 

A. When we got down near the last, why, Mr. 
Bercut stated he wouldn’t pay any more. 

Q. And what did you do when he told you that? 

A. Well, we were very much upset about it—l 
recall that—because we wanted more. 

Q. Now, did you-— 

A. And furthermore—in other words, we weren’t 
working out the deal that we had attempted to at 
all: We were down to, instead of maintaining an 
interest in it as associates, why, we were selling all 
of our stock with the opportunity with an option to 
buy it back—buy a portion of it back. 

@. And when Mr. Bercut finally made that pro- 
posal to you, what did you say to him, if anything 
—the proposal of $35,000? By that I mean the pro- 
posal of thirty-five thousand for all of it, with an 
option back to the company to buy a portion of it 
back? What did you say to him? 

A. Well, I don’t exactly know what I said, but 
I think I expressed myself, well, that we had to 
make the deal. 

Q. What do you mean by ‘‘we had to make the 
deal’’? Why did you have to make the deal ? 
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A. Well, because of the general pressure and the 
conditions that I mentioned the other day here. 

Q. By that you mean the holding company had 
to make the deal? Is that right? Or who had to 
make the deal? Whom do you mean by ‘‘we’’? 

A. When I say ‘‘we’’ I am speaking of the 
holding company. I had no personal interest 

@. You mean you were acting on behalf of the 
holding company? Is that right? 

A. Yes, that is right. 

@. But you had never discussed it with the 
board of directors? You were just assuming—you 
were acting on behalf of the holding company, and 
you were assuming that you were representing the 
holding company? Is that right? 

A. Yes, that is right. 

Q. You were trying to make the best possible 
deal that you thought you could make for the hold- 
ing company? Is that right? 

A. That is everything we were trying to do. 

Q. And Mr. Peter Bercut was trying to make the 
best possible deal for himself? Is that right ? 

A. I presume that is correct. 

Q. Well, he never offered at any time during the 
course of the negotiations to pay the price that you 
felt the holding company should receive, did he? 

A. No, I think we hesitated a little bit around 
fifty thousand before he went away, but—— 

Q. But when he left you to go away, at which 
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time the price had already come down to fifty thou- 
sand, what was his last word to you? 

A. You mean before he left us? 

®. Yes. 

A. Well, he wanted to think it over. 

Q. ‘How long did he think it over? 

A. Well, now I don’t know how long, but I be- 
heve he wanted some sort of vacation at that time. 
It must have been—— 

Q. How long was he away? 

A. Well, I don’t know. It must have been a 
couple of weeks or so, I guess. 

@. And what happened after he came back? Did 
you contact him or did he contact you ? 

A. No, he contacted us. 

@. And what did he say to you? 

A. I’m trying to recall whether—when he first 
came back, whether he just about turned the deal 
down or whether he was just hesitating on it and 
he turned it down later; I can’t recall. 

Q. Well, when he did turn the deal down, what 
deal did he turn down ? 

A. I think he turned down the deal that he 
didn’t—he didn’t want it. 

Q. Well, what was that deal that he didn’t want? 

A. Well, he didn’t want anything to do with 
buying any interest in the Merchants, or any part 
of it, for that matter. 

Q. At what price? 
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A. I think before that we were talking about 
fifty thousand. 

Q. All right. 

A. Whether we were down to thirty-five thou- 
sand or not, we got down there on or about that 
time, I know. 

Q. Well, when it got down to thirty-five thou- 
sand what did he say ? 

A. He was very positive one day that he didn’t 
want it. 

Q. Well, when was it that he didn’t want it? 

A. You mean the date or 

Q. Approximately when ? 

A. When he returned. I think probably right 
after the first of the year—right after New Year’s. 

@. At what price was it that he didn’t want it? 

A. Thirty-five thousand, or any price. 

Q. Or any price. Well, then, how did you finally 
make a deal with him? How did that come about? 

A. I asked him to look into it further. In fact, 
I think I made arrangements for him to meet Mr. 
Gaither over here, because our backing wasn’t in 
too good shape, and Mr. Gaither was interested in 
it. I don’t mean Mr. Gaither personally. I mean the 
bank was interested. 

Q. Allright. Then what happened? 

A. Well, Mr. Bercut then, after looking into it 
further and I believe talking to the bank, and I 
don’t know, probably others 

Q. Others? Who? 
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A. Well, I don’t know—his own associates; none 
that I knew. 

Q. I see. - A. That he decided to take in. 

Q. For what price? 

A. Thirty-five thousand. 

Q@. Well, now, when he decided to take it for 
thirty-five thousand, did you offer the same block of 
stock to anybody else on the open market or other- 
wise for the sum of $35,000.00 ? A. No. 

Q. Did you ask for a few days within which to 
see whether you could get a better price than 
$35,000.00 ? A. No. 

Q@. Did you make any effort from any other 
source to obtain a better price than $35,000.00? 

A. You mean after Mr. Bercut had stated he 
would take it for thirty-five ? 

Q. Yes. A. No. 

Q. Well, during the course of negotiations with 
Mr. Peter Bercut, did you. try from any source 
whatsoever to get a better price than $35,000.00? 

A. At the beginning of conversations with Mr. 
Bercut there might have been an overlap. We were 
talking over here at the bank, one place in particu- 
lar, for a better price, yes. 

Q. Did you go back to that particular source to 
see if you could get a better price than $35,000.00, 
after you had finally agreed with Mr. Bercut ? 

A. No. 

Q. Did Mr. Peter Bercut ever ask that a direc- 
tors’ meeting be called to pass upon the transaction, 
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to determine the advisability of disposing of this 
block of stock? 

A. Idon’t recall that he did. 

Mr. Scampini: I want for the purpose of the rec- 
ord, while you are here, being that you are secretary 
—unless it can be stipulated that we identify these 
ledgers and have them marked. (Producing books.) 

Q. Will you take a look at those books and tell 
us whether or not they are 

A. Yes, those are the company books—— 

Q. Who kept those books? 

A. Mr. Heer kept them. 

Q. Mr. Heer kept them? A. Yes. 

Mr. Goodman: You can offer them for identifica- 


Mr. Scampini: Q. Did you work on them your- 
self? A. No. 

Q. Mr. Heer worked on them? A. Yes. 

Q. Did he work on them under your supervision ? 

A. Well, yes, I guess he did. 

Mr. Scampini: For the purpose of identification 
I ask that you mark as the exhibit next in order the 
book entitled ‘‘Current Records of Pacific Empire 
Holdings”’ as ‘‘A’’, the general ledger as ‘‘B’’, and 
the journal as ‘‘C’”’, 

(Said books marked ‘Plaintiffs’ Exhibits 
5-A, 5-B and 5-C for identification. ’’) 

Q. Now, you are familiar with the provision in 
the by-laws of the corporation, Mr. Arnold, con- 
cerning the powers of the executive committee? 
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A, Yes. 

Q. Which you examined the other day ? 

A. Yes. 

@. And the board of directors? A. Yes. 

Q. In which it stated that the executive commit- 
tee has all the powers of the Board, subject to the 
right of the Board to disaffirm the action? Do you 
remember that? A. Yes. 

Q. Did you ever bring up to the Board of the 
Pacific Empire Holdings the transaction wherein 
or whereby you and Mr. Maffei and Mr. Peter Ber- 
eut together worked out this transaction ? 

A. No. 

Q. Was the board of directors of the Pacific Em- 
pire Holdings ever given an opportunity to affirm 
or disaffirm the transaction ? 

Mr. Goodman: Well, now, I think that calls for 
the opinion and conclusion of the witness, and I 
will object to it. 

Mr. Scampini: Answer the question, and the 
Court can rule upon it. 

A. No. 

Mr. Scampini: No further questions. 

Mr. Goodman: Is that all? 

Mr. Scampini: Well, I will go farther, so as to 
cure Mr. Goodman’s point. 

Q. Was any meeting of the board of directors 
of Pacific Empire Holdings, Inc. ever held after 
the transaction with Mr. Peter Bercut was entered 
into, for the purpose of acting upon or taking action 
upon the transaction, to your knowledge? 
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A. Wasa meeting held for that purpose? 
@. Yes. A. No. 
Mr. Scampini: No further questions. 


Cross Examination 

Mr. Goodman: Q. Mr. Arnold, at the time of 
this transaction with Mr. Bereut, you were an offi- 
cer of the Merchants Ice & Cold Storage Company ? 

A. Yes, I was. » 

Q. You were the president ? 

A. The president. 

Q. And how long prior to the transaction with 
Mr. Bercut in January of 1941 had you been the 
president of the Merchants Ice? 

A.‘ I believe I was finishing up my second year. 

Q. Prior to the time that you were president of 
the Merchants Ice, were you a director? 

A. Yes. 

Q. And how long were you a director prior to 
the time that you became president? 

A. I think two or three years. 

Q. Now, at the time of the transaction with Mr. 
Bercut in January of 1941, there were seven direc- 
tors of the Pacific Empire Holdings Company, were 
there not? A. Seven is correct, yes. 

Q. Yourself, Mr. Bercut, Mr. Maffei, the presi- 
dent—— A. Yes. 


Q. Mr. Richards A. Yes. 

Q. Mr. Heer A. Yes. 

Q. Mr. Ryerson—— A. Ryerson. 

Q. And Mr. A. Giachino, I believe. 
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Q. Giachino? A. Ghiachino. 

Q. Now, who was Mr. Ryerson? 

A. Mr. Ryerson was the president of the Cali- 
fornia Pacific Service Company, a laundry com- 
pany—a laundry operating company. 

Q. And who was Mr. Giachino? 

A. I don’t know just what he does do. He is a 
little rancher, I believe, across the bay in Alameda. 

Q. Mr. Richards at that time was connected with 
a frosted food company, wasn’t he? 

A. Yes, he was at that time. 

Q. What was Mr. Maffei’s business at that time? 

A. Well, Mr. Maffei’s business at that time was 
president of the Pacific Empire Holdings. 

@. Aside from that did he have any occupation 
or business or calling? A. I don’t believe so. 

@. None at all? 

A. You mean other than his connection with the 
Holdings Company ? 

Q. Yes. A. Not at that time. 

Q. The Pacific Empire Holdings Company was, 
as its name implies, a holding company? 

A. That is correct. 

Q. You didn’t have to conduct any business in 
the Pacific Empire Holdings Company exeept to 
watch out for these important investments that the 
Pacific Empire Holdings Company had? 

A. Well, it wasn’t an operating comparty, if that 
is What you mean. 

Q. And the sole business of that company was to 
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safeguard and watch out for and take care of the 
investments that that company had? Isn’t that 
right ? 

A. Yes, supervise its operating companies. 

Q. And were you the man who was in the nature 
of manager of the affairs during that period of 
time ? 

Mr. Scampini: I will object to that as asking 
for the conclusion of the witness. The minutes and 
by-laws will speak for themselves. There is a con- 
clusion of law there. He was vice-president and 
secretary, as far as I can observe, and that is about 
as far as you can go in that respect, Mr. Goodman. 

A. Do you want me to answer that? 

Mr. Goodman: Q. Yes, if you will. 

A. In my capacity, I believe that I was, yes. 

Mr. Scampini: I move to strike the answer as 
not responsive to the question and being a pure 
conclusion of the witness. 

Mr. Goodman: Q. It is a fact, is it not, Mr. 
Arnold, that you did actually manage what affairs 
there were of the Pacific Holding Company? 

Mr. Scampini: I object to the question as ask- 
ing for the conclusion of the witness and as asking 
for something which is trying to prove agency or 
power in a manner not consistent with the statute 
in that respect, and that he isn’t competent to tes- 
tify to his own powers, and that the records of the 
corporation will express the extent of his powers 
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Mr. Goodman: Q. Will you answer the ques- 
tion ? 

A. Well, I do want to say this right there, 
that I more or less managed the affairs. It was all 
under the complete—under the supervision of Mr. 
Maffei; I mean everything that was done, he knew 
about. 

Q. Now, prior to that time what was the busi- 
ness of Mr. Maffei? 

A. You mean prior to the—— 

Q. Prior to the date of this transaction with 
Mr. Bercut? 

A. Well, you are going a long ways back. I met 
Mr. Maffei when I was hired by Mr. Stratton. That 
was away back in ’29. 

Q. What was Mr. Maffei’s business at that time? 

A. I don’t believe I can tell you exactly what it 
was. I know what some of his business was before 
he was with the company, but as to what it was 
when he came with the company I am frank to say 
I don’t know. 

Q. You yourself had been a bank clerk, had you 
not? A. I started out that way, yes. 
~ Q. And you had some knowledge of financial 
affairs ? 

Mr. Scampini: Well, that is asking for the con- 
clusion of the witness, too. 

Mr. Goodman: Q. That is right, isn’t it? 
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A. Well, I oan I did. It isn’t very evi- 
dent, I guess. 

Q. And it is a fact, is it not, that you did, sub- 
ject to consultation with Mr. Maffei, actually con- 
duct what business affairs there were of the Pacific 
Empire Holdings? 

Mr. Scampini: I object to that question as an 
attempt to prove agency and power in a manner 
not consistent with the statute and—— 

Mr. Goodman: I am not asking for any of his 
powers. I am asking what he did. 

A. I didn’t conduct all of those things, no. In 
the Holdings Company Mr. Maffei and J—there 
were certain things that he was qualified to do and 
did, and certain things that I was more qualified to 
handle, and I would handle them. 

@. What were the things that Mr. Maffei was 
qualified to do, the best of your recollection ? 

A. Well, in things directly affecting the holding 
company. 

Q. What, for example? 

A. Well, for instance, our backing, through the 
Pacific Empire Corporation—he was active with the 
bank as our representative; he spent a lot of time ~ 
around the Merchants there before I was president 
and while I was. 

Q. Now, during the year prior to the transaction 
with Mr. Bercut in January, 1941, it is a fact, is it 
not, that the financial condition of both the Mer- 
chants Ice and the Pacific Holdings Company was 
becoming acute? That is true, isn’t it? 
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A. Yes, that is correct. 

Q@. The Merchants Ice was having increasing 
difficulties in paying its debts and meeting its pay- 
roll during that period of time? A. It was. 

®. It is also a fact, is it not, that during that 
same period of time—that is, the year prior to the 
transaction with Mr. Bercut—the bonds of the Mer- 
chants Ice were selling at a very low price? 

Mr. Scampini: Now, that is an incompetent, 
irrelevant and immaterial question, and I object to 
that question. 

A. I don’t know ag they were lower than they 
had been after we had taken over the Merchants; 
they were down as low as thirty-five when we first 
went in there. 

Mr. Goodman: Q. Well, during the period of, 
say, the year preceding the transaction with Mr. 
Bercut the bonds on the market were down lower 
than $60.00 a share, weren’t they? 

Mr. Scampini: Well, I object to that on the 
ground they will speak for themselves, and you are 
asking for the conclusion of the witness. 

Mr. Goodman: Well, the witness knows. 

Mr. Secampini: Well, they will speak for them- 
selves. 

A. Well, I didn’t pay a lot of attention to the 
bonds, because we couldn’t buy any. What price did 
you say? 

Mr. Goodman: Q. Lower than $60.00 a share. 

Mr. Seampini: What do you mean by ‘‘$60.00 a 
share’’? 
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Mr. Goodman: $60.00 a bond. 

A. <A bond, yes. 

Mr. Scampini: $60.00 on the hundred? 

Mr, Goodman: Yes, $60.00 on the hundred. 

A. I didn’t think they were that low. I thought 
they were around seventy, but maybe they were 
around there. 

Q@. During the same period of time the Crocker 
Bank had made demands on the Merchants Ice to 
cure some violations of a trust agreement, had it 
not? A. Yes, it had. 

Q. There was difficulty in getting money to buy 
shares in the Merchants Ice during that period of 
time ? A. Yes, there was. 

Q. Were there any objections made by the direc- 
tors of the Merchants—during that period of time 
were there any objections made by the directors of 
the Merchants Ice to the management of the Mer- 
chants Ice? A. Yes, there was. 

@. Were there any requests made in the meet- 
ings of the directors of the Merchants Ice to change 
the management of the Merchants Ice? 

A. Was there any request? 

Q. Made during the meetings of the directors 
of the Merchants Ice to make a change of manage- 
ment of the Merchants Ice? 

A. Not any formal request. There was one 
director made that statement, yes. In fact, he—— 
Mr. Scampini: ‘‘Made that statement.’’ You 
mean ‘‘made that suggestion’’? 


Peter Bercut, et al. 769 


(Deposition of Lloyd R. Arnold.) 

A. Suggestion, yes. 

Mr. Goodman: Q. And was it suggested by any 
of the directors at the meetings of the directors of 
the Merchants Ice that Mr. Bercut assume some 
active position in the Merchants Ice? 

A. Yes, that statement was made. 

Q. And at the time of this transaction it was— 
strike that out. Prior to the transaction with Mr. 
Bereut you were seeking to find some way to get 
the Merchants and the Empire Holdings Company 
out of their difficulties, weren’t you? 

A. Yes, I was. 

@. And you were seeking to interest other capi- 
tal or a competent association to work out those 
difficulties, weren’t you? A. I was. 

Q. At that time did you consider that Mr. Ber- 
cut was a business man of capacity? 

A. I did. 

Q. And that was also the opinion of Mr. Maffei, 
was it not? A. Yes, it was, I believe. 

Mr. Scampini: Mr. Maffei will speak for him- 
self. We can also stipulate to that fact, Mr. Good- 
man. 

Mr. Goodman: Q. And it was also your opinion 
and Mr. Maffei’s opinion that—— 

Mr. Seampini: Just a moment, now. I raised the 
objection that you cannot prove by this witness 
what Mr. Maffei’s opinion was. I will stipulate that 
Mr. Bercut was a man of business capacity. 

Mr. Goodman: Now, Mr. Seampini, I ‘am not 
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interested in what stipulations you are willing to 
make. This is the cross examination of this wit- 
ness as to the circumstances under which this trans- 
action was entered into, and it is proper cross 
examination in every respect. 

Mr. Scampini: But I raised the objection then 
as to proving by this witness what Mr. Maffei’s 
opinion was with respect to any matters, as asking 
for the conclusion of the witness. 

Mr. Goodman: He knows what Mr. Maffei’s 
opinion was. If he doesn’t know, he can so state. 

Q. Now, was it or not your opinion and Mr. 
Maffei’s opinion that Mr. Bercut was the type of 
man ‘that would bring considerable standing as well 
as financial assistance to the operations of both the 
holding company and the ice company? 

A. I knew that such an association would cer- 
tainly bring in lots more than we had. 

Mr. Scampini: I move to strike out the answer 
as not responsive to the question. ; 

Mr. Goodman: Will you read the question again, 
Mr. Reporter? 

(Pending question read.) 

A. I knew that it would bring credit and stand- 
ing to the company, more than we had, yes. 

Q. And from your discussions with Mr. Maffei, 
you knew that Mr. Maffei was of the same opinion, 
did you not? 
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A. We weren’t in any disagreement that I 
knew of. 

Q. Now, I wish you would answer that question. 


A. Well, yes. 
Q. This transaction with Mr. Bereut was ini- 
tiated by yourself, was it not? A. Yes. 


@. And because of the necessities of both com- 
panies—that is, the Merchants and the holding com- 
pany—you were seeking to get financial help and 
additional leadership? ‘That is correct, is it? 

ae Dat is right. 

Q@. And when you first took up the transaction 
with Mr. Bereut, it is a fact, is it not, that he was 
reluctant to go into the deal? 

A. At first he merely expressed interest—that is 
all. 

Q. And isn’t it a fact that he also told you at the 
time that he had many other business interests and 
was not anxious to increase his responsibility ? 

A. I believe he mentioned that at one time, yes. 

Q. Did Mr. Bereut at any time bring any pres- 
sure to bear upon you or urge you to make the 
transaction ? 

Mr. Scampini: I object to that as asking for 
the conclusion of the witness. 

A. I ecouldn’t term it ‘‘pressure,’’ no. 

Mr. Goodman: Q. Well, did he ever urge you 
to make the transaction ? 

A. Not in that sense of the word, no. 
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Q. Did you ever consider that you were making 
any improper transaction with Mr. Bereut? 

A. It would not be improper. That is not the 
word. 

Q. As a matter of fact, you considered that you 
were making as good a deal as, under the cireum- 
stances, you could make for the Empire? 

A. It was very necessary that I work out some- 
that would be beneficial or that would at least solve 
some problems that existed then for both companies. 

Q. And you considered then that you were act- 
ing in a perfectly fair and proper way, did you 
not? 

A; I was trying to work out the best deal I 
could. 

Q. Didn’t you consider that you were acting in 
a perfectly fair and proper manner in making 
this transaction ? 

Mr. Scampini: I will object to the question as 
entirely incompetent, irrelevant and immaterial. 

A. I was acting properly, yes. 

Mr. Scampini: That is asking for the conclu- 
sion of the witness, and I move to strike out the 
answer as being a mere conclusion. 

Mr. Goodman: @. Have you ever read or seen 
the complaint in this action? 

A. I have never read it really through, but I 
saw part of it, yes. 

Q. And when did you see the complaint, Mr. 
Arnold? 
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A. Well, I think it was about, maybe a week 
ago, I guess. 
Is that the only time you have ever seen it? 
I believe it was. 
And where did you see the complaint? 
I saw it here. 
In Mr. Scampini’s office ? 
In this office, yes. 
Where did you say, Mr. Arnold? 
In this office—I mean in this building—in 
these offices, I meant to say. 

Q@. Yes. And you came into Mr. Scampini’s office 
and there read the complaint about a week ago? 

A. I didn’t read it thoroughly, as I just said; 
I just glanced at it. 

Q. You glanced at it; and that was the one and 
only time that you did glance at it? 

A. Yes, I believe it was. 

@. And that was prior to the time that your 
deposition was arranged for? 

A. Well, yes, I believe so. 

Q. And up to that time you had not seen the 
complaint ? 

A. You mean up to the time of my deposition? 

Q. Up to the time a week ago, when you glanced 
at it. A. No. 

Q. At the meeting of the directors on August 
20th, 1942, were you present? A. Yes. 

Q. Who else was present? 
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A. lLet’s see—all but one, I believe, Mr. Gia- 
chino wasn’t present. 

@. All the other directors were present? 

A. That is right. 

Q. Who called that meeting? 

A. Well, I believe either Mr. Maffei or myself. 

Q. Well, don’t you know who called the meet- 
ing? 

A. I believe we sent out notices, but a waiver 
was signed by everybody that signed the minutes. 

Q. Who attended to that? 

A. I attended to that. 

Q. I beg your pardon? 

A. I believe I attended to that. 

Q. Did you prepare the waiver of notice of the 
meeting ? A. No, I didn’t. 

Q. Who prepared it? 

A. Well, Mr. Scampini’s office here, I believe. 

Mr. Scampini: Mr. Secampini did. 

Mr. Goodman: Q. And prior to the preparation 
of the waiver of notice of the meeting of August 
20th, 1942, did you have any consultation with Mr. 
Scampini concerning the calling of that meeting? 

A. Yes. 

Q@. Where was that held? 

A. Right here, I believe. 

@. And at whose request was the meeting held 
at Mr. Seampini’s office—the preliminary meeting 
pertaining to the waiver of notice of the meeting of 
August 20th? A. At whose request? 
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Q. Yes. 

Mr. Scampini: I object to all this line of exam- 
ination as not being within the scope of the direct 
examination. If you want to know the facts, I will 
give them all to you, but I still object to it as not 
being within the scope of the direct examination. 

A. Well, Mr. Maffei and I had an appointment 
here with Mr. Scampini. 

Mr. Goodman: Q. And who arranged that ap- 
pointment ? 

Mr. Scampini: That is incompetent, irrelevant 
and immaterial, and not within the scope of the 
direct examination, and I object to the question. 

A. Iam frank to say I don’t exactly recall who 
did make the appointment. 

Mr. Goodman: Q. Was Mr. Scampini at that 
time the attorney for the Pacific Empire Holdings? 

A. No, he wasn’t. 

Q. Why did you come to his office? 

Mr. Scampini: That is incompetent, irrelevant 
and immaterial and I object to the question as also 
not being within the scope of the direct exam- 
ination. 

A. I have already said that we had conversa- 
tions before the meeting. 

Mr. Goodman: Q. Who prepared the minutes 
of the meeting of August 20th, 1942? 

A. They were prepared in this office. 

Q. And were they prepared before or after the 
meeting of August 20th, 1942? 

(No answer.) 
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Mr. Scampini: Answer the question, Mr. Arnold. 

A. Oh, I thought that was still—I beg your 
pardon. 

Mr. Scampini: I am not waiving my objection, 
but answer the question. 

A. Well, they were prepared before, I believe. 

Mr. Goodman: Q. Who is Rebecca Tanzer ? 

Mr. Scampini: I object to that as being incom: 
petent, irrelevant and immaterial and not within 
the scope of the direct examination. 

A. Without looking it up, I would assume that 
she was a stockholder. 

Mr. Goodman: Q. You say she is a stockholder? 

A. I say without looking it up, I assume she 1s. 
Do you know her? A. No, I don’t. 
And who is Elizabeth Wilhelm ? 
I don’t know the party. 
You don’t know her at all? 
T don’t know her. It may be a stockholder; 
I assume it is a stockholder. | 

Q. Was there a man by the name of Welhelm 
at any time connected with the Pacific Empire 
Holdings Company ? A. Wilhelm? 

Q. Yes. 

A. Not within my knowledge—not unless it was 
before I was there. 

Q. Or with any of the associated companies— 
do you know? A. No, I don’t know the party. 

Q. You said Mr. Scampini was not attorney for 
the Pacific Empire Holdings Company at the time 
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of this meeting of August 20th, 1942? 

A. I did, yes. 

Q. How long previous to that had it been since 
he was the attorney for the Pacific Empire Hold- 
ings Company ? 

A. I believe Mr. Scampini resigned in 1986 or 
’37—somewhere along there. I would have to look 
it up. 

Q. He had been attorney for the Pacific Empire 
Holdings? 

A. Yes, he was the attorney for the Holdings. 

Q. And he severed his connection several years 
ago—is that right? 

A. Several years ago, yes. 

@. And from that time on he was not the attor- 
ney or one of the attorneys or counsel for Pacific 
Empire Holdings? 

A. Iam afraid you will have to ask that again. 
Some of these cars go by here, and I don’t get 
what your questions are. 

Mr. Goodman: J am sorry. Will you read the 
question, Mr. Reporter? 

(Pending question read.) 

A. No, he was not. 

Q. Was he representing or was he attorney, to 
your knowledge, for the Pacific Empire Corpora- 
tion? A. No, he was not. 

He was Mr. Maffei’s attorney, was he not? 
You mean personal attorney? 

Yes. 

Well, I am frank to say I don’t know. 
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and L. R. Arnold, secretary-treasurer. 

Q. You don’t know. Was the complaint in this 
action—strike that out. Did you know anything 
about the filmg of the equity proceeding in Dela- 
ware for the insolvency of this corporation prior 
to the meeting of August 20th, 1942? 

A. Yes, I did. 

Q. How long before? 

A. Well, we were advised that action was being 
taken, I’d say about—I would say it was a month 
before—if I look at that letter I could tell you; 
I don’t know the date of it; I would say about 
three or four weeks before, or a month before. 

@. When you say ‘‘we were advised,’’ whom are 
you referring to? 

A. The holding company and myself. 

@. And when you are referring to the holding 
company, are you referring to any other individual 
officer or director of the holding company, outside 
of yourself? A. Mr. Maffei always. 

Q. And how were you and Mr. Maffei informed 
concerning the pendency of that action? 

A. Well, there was a letter that came from an 
attorney in Wilmington, Delaware, stating that he 
represented some stockholders, a group of stock- 
holders who were making statements that they 
didn’t care for the management of the company and 
that they wanted an accounting, and all that sort 
of thing. 

Q. And was that the first time that you person- 
ally knew anything about the proceeding in Dela- 
ware? A. Yes, it was. 
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Q. When you got the letter from the attorney? 

A. Yes, it was. 

Q. Had Mr. Maffei advised you concerning the 
matter at any time prior to the receipt of that 
letter from the attorney in Delaware? 

A. No—undoubtedly no—no, he didn’t; he 
wouldn’t have known it. 

Q. Well, however, whether he would or wouldn’t 
have known it, did he at any time prior to the 
receipt of that letter tell you about any pending 
proceeding that might be initiated in Delaware? 

A. No. 

Q. You knew nothing about it prior to that time? 

A. Not until I got that letter. The fact of the 
matter is that it arrived on the same date we got 
notice of another suit, and I thought it was one 
and the same thing. 

Q. And prior to the receipt of that letter had 
you been advised by Mr Scampini of the pendency 
of any such proceeding? 

A. I don’t believe so, no. 

Q. Did you make any inquiry after the receipt 
of that letter as to how or in what manner the 
equity proceeding in Delaware had been initiated? 

Mr. Scampini: Now, Mr. Goodman, you know 
very well—I am not objecting to your getting all 
the facts you want, but it certainly is not within 
the scope of the direct examination, and I raise 
the objection that you are going away outside the 
subject of the direct examination. You can prove 
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anything you want in your own manner, but not 
in this manner. 

Mr. Goodman: Q. Will you answer the ques- 
tion ? 

A. Well, it was a new proceeding to me, and I 
wanted to find out information about it. I am not 
versed in those things. 

Q. Now, in the resolution that was adopted at 
the meeting of August 20th, 1942, did the corpora- 
tion appoint any attorney to represent it in Dela- 
ware? A. Yes. 

Q. And whom did it appoint? 

A. It was the same name as the party that wrote 
that letter. We had to find out who it was, and 
we came to Mr. Scampini to find out. 

Q. Well, why did you come to Mr. Scampini to 
find that out? 

Mr. Scampini: What difference does it make to 
you, Mr. Goodman, why he came to Mr. Seampini 
in the first place? Clients come to you. Why did 
Mr. Peter Bercut come to you to handle this case? 
That is a silly kind of question, if you ask me. I 
object to it as not being a proper question in the 
first place, and certainly outside the scope of the 
direct examination. 

A. We had no attorney at. the time. 

Mr. Goodman: Q. Well, was Mr. Scampini rep- 
resenting the company at the time of the meeting 
of August 20th, 1942? A. Yes, he was. 

Q. And these minutes of the meeting of August 
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20th were prepared by him for the company, of 
course, then? A. Yes. 

Q. Now, who suggested at the meeting of August 
20th, 1942, the name of the attorney who was to 
represent the corporation in the Delaware pro- 
ceeding ? 

Mr. Secampini: Mr. Scampini. 

A. Well, I was about to say that we neither had 
the knowledge nor the ability to get anybody there, 
and we asked Mr. Scampini to do that. We came 
here to get help when we got that letter. 

Mr. Goodman: Q. Did Mr. Scampini advise you 
in the meeting of August 20th, 1942, that he con- 
templated filing an action for the receiver in Dela- 
ware against Mr. Bercut ? 

A. Well, no, we mainly went—we came here to 
seek—— 

®. You can answer that ‘‘Yes’’ or ‘‘No.’’ Did 
he advise you at the meeting of August 20th, 1942, 
that he intended to file an action on behalf of the 
receiver as against Mr. Bercut? A. Yes. 

. And did he state that he intended to file that 
action ? 

A. After discussion it was stated that the action 
would be taken. 

@. And thereupon the resolution was adopted 
which is in the minutes of the meeting of August 
20th, 1942? A. Yes, that is right. 

@. Authorizing the appointment of an attorney 
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for the corporation in the proceeding in Delaware 
to consent to the insolvency proceedings there? 

A. That is right. 

Q. So that the purpose of the meeting of August 
20th, 1942, was, was it not, Mr. Arnold, that the 
corporation should take this proceeding—pass this 
resolution so that it could accomplish the insolvency 
proceeding in Delaware and the bringing of this 
action against Mr. Bereut by the receiver? 

A. Well, yes, the whole thing was to restore its 
solvency, or to keep it solvent. 

Q. And in that proceeding, at that meeting Mr. 
Scampini was acting as the attorney for the corpo- 
ration, was he not—the Pacific Holdings Company? 

A. At that meeting, yes. 

Mr. Goodman: In connection with ‘tip testimony 
of this witness I ask for the production by counsel 
for the Pacific Holdings Company, Mr. Scampini, 
of his correspondence initiating the insolvency pro- 
ceeding in Delaware, with any firm, corporation or 
attorney in Wilmington, Delaware. 

Mr. Scampini: Well, you can ask for it when the 
court orders it to be produceed. 

Mr. Goodman: Do I understand counsel will not 
produce it at this time? 

Mr. Scampini: You haven’t demanded it. It is not 
within the scope of the direct examination. You 
have no right to do it. If the court orders it, it 
shall be produced. 

Mr. Goodman: At this time I give notice that I 
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will, in connection with the proceedings of this depo- 
sition, move the court for the production of this 
correspondence to which I have referred. 

Mr. Scampini: Yes. 

Mr. Goodman: And that in the event that it is 
not produced, that I will move to suppress the depo- 
sition on the ground that the documents which have 
been requested have not been produced. 

Mr. Scampini: Very well. Make your motion. 

Mr. Goodman: Q. Now, why was it that the name 
of the attorney that was selected to represent the 
corporation and consent to the insolvency proceed- 
ings was not included in the resolution, if you recall ? 

A. The only thing that I could say, the only rea- 
son I could give, would be that we didn’t know who 
the court—I presume the court would appoint—— 

Q. No, I am talking about the attorney to rep- 
resent the Pacific Empire Holdings Company in the 
insolvency proceeding in Delaware. 

A. Mr. Secampini being our attorney here, we had 
asked him to get an attorney for us there. I as- 
sumed we had to have one there. 

Q. Now, there was no resolution proposed at 
that meeting authorizing the corporation to file a 
complaint against Mr. Bercut, was there? 

A. I would have to refer to the minutes. I don’t 
know whether there is a direct resolution there or 
not. 

Q. Suppose you look at it and see whether or 
not—it isn’t there; to assist you in answering the 
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question, it isn’t there. I am asking you whether or 
not any such resolution was proposed, to your knowl- 
edge? 

A. I am familiar with the whole subject, but I 
didn’t know whether an actual resolution was 
adopted or not. 

Mr. Scampini: The minutes speak for themselves, 
don’t they, Mr. Goodman ? 

Mr. Goodman: I know that, but I am asking him 
whether or not, aside from what appears in the min- 
utes, any resolution was proposed or adopted. 

Mr. Scampini: That is incompetent, irrelevant 
and immaterial. Suit was filed, wasn’t it? That is 
what you are here for. Or do we have to have a 
resolution authorizing the filing of a suit, but no 
resolution authorizing the sale of Merchants Ice to 
Mr. Peter Bercut? It 1s outside the scope of the 
direct examination. J further raise that objection. 

A. There was no resolution adopted, apparently. 

Mr. Goodman: Q. And, so far as you can recall, 
no such resolution was proposed at that meeting? 

A. The subject we mentioned was undoubtedly 
discussed, but I don’t believe it was put in any 
formal resolution. 

Q. Now, at this meeting of August 20th, 1942, 
at which Mr. Scampini, the attorney for the Pacific 
Empire, was present, you had a discussion, did you 
not, concerning this transaction with Mr. Bercut 
in January, 1941? 

A. All matters relating—not all, but I mean any- 
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thing that led up to its condition, was discussed. 

@. Well, at this meeting of the directors did you 
make statements of any kind concerning the facts 
in connection with the agreement of January, 1941, 
with Mr. Bercut ? A. Qh, yes, surely. 

@. And did you at that directors’ meeting make 
any different statements than you have made today 
so far, or yesterday—or on Thursday, rather, in 
your testimony here? 

A. I don’t see how they could be any different. 
I have tried to confine myself to the facts. 

@. Will you answer the question? Did you make 
any statements that were contrary to or different 
than the statements you have made to us here in the 
course of your deposition ? A. No. 

@. Did Mr. Maffei take part in the discussion 
concerning the Bereut transaction in the meeting 
of August 20th, 1942? 

A. He took part in the discussion of that subject 
and any others relating to the company, yes. 

@. And did Mr. Scampini enter into the discus- 
sion concerning the Bercut transaction in January, 
1941? A. Yes. 

@. And did he discuss those matters with you 
as directors of the company—as the attorney for 
the company at that meeting ? 

A. At that meeting, yes. 

Q.. Now, this was the first stockholders’ meeting 
that the Pacific Empire Holdings had held since 
the transaction of January, 1941, with Mr. Bercut, 
was it not? A. Yes. 
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Q. When you read the complaint in this action 
about ten days ago, as you have stated—TI will strike 
that out. At the time of the transaction of January, 
1941, with Mr. Bercut, were you acquainted with 
any of his brothers in a business way at all—Henry 
Bercut or Jean Bercut or—I guess those are all— 
those two? A. I had met 

(. But you had had no business transactions or 
relations with them at all up to that time, had you? 

A. Wait just a minute. I don’t recall who 

@. But whatever acquaintance you may have had 
with any of Mr. Bercut’s brothers up to that time 
would have been purely a most casual one? Is that 
a fact? 

A. It would be through Mr. Bercut—Mr. Peter 
Bercut. 

@. And it would have been purely a most casual 
one? 

A. I had no business dealings with Mr. Bercut’s 
brothers up to that time, no. 

Q. You don’t recall at this time, as a matter of 
fact, whether you had ever met them up to that 
time? Isn’t that true? 

A. I have a recollection of meeting one of Mr. 
Peter Bercut’s brothers at one time. I don’t know 
just who—I couldn’t state which one, I don’t be- 
lieve. 

@. Well, the extent of that, I assume, was more 
or less casual ? A. Yes, it was. 

@. And in passing—is that right ? 
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A. An introduction, or something like that. 

Q. Now, when you looked at this complaint in 
this action about ten days ago, do you recall read- 
ing the following allegation in paragraph VII of 
the complaint: ‘‘ Plaintiffs allege that the defend- 
ants—’’ that means the Bercuts —‘‘and each of 
them at said time entered into a conspiracy with 
each other to acquire for themselves, for a nominal 
consideration, the said 78,358 shares of the capital 
stock of Merchants Ice & Cold Storage Company 
through the use of the position, power and influ- 
ence of said Peter Bercut with the management of 
Pacific Empire.”’ 

Do you recall saying that particular sentence in 
paragraph VII of the complaint ? 

A. I believe I saw it. As I said, I didn’t read 
that thoroughly... 

Q. Well, would you like to oak at paragraph 
VII in there again? (Showing document to the 
witness. ) 

A. AsI say, I read the whole thing. 

Q@. Yes. Now, at the meeting of August 20th, 
1942—and of course I call your attention to the 
fact that that meeting was held long before this 
complaint was filed—was there any suggestion made 
by either you or Mr. Maffei that Mr. Bercut should 
be charged with conspiracy in obtaining stock of 
the—in entering into this transction of January, 
1941? 

Mr. Scampini: The same objection which I have 
made to all this line of examination. 
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A. Well, there was a long discussion on the 
whole subject. Whether or not that term was used, 
I couldn’t say. 

Mr. Goodman: Q. Well, did either you or Mr. 
Maffei at that meeting directly say that, in your 
opinion, Mr. Bercut should be charged with con- 
spiracy in the complaint to be filed by Mr. Scam- 
pini? 

Mr. Scampini: I again renew my objection that 
it is incompetent, irrelevant and immaterial, and 
not within the scope of the direct examination, that 
it 18 an 1mproper question, and has nothing to do 
with the issues of the case. 

A, I don’t believe that we used the word ‘‘con- 
splracy.”’ 

Mr. Goodman: Q. As a matter of fact that state- 
ment in the complaint—strike that out. 

Mr. Scampini: As a matter of fact, for the pur- 
pose of the record, that statement in the complaint 
is the lawyer’s opinion as to the situation, and was 
dictated by the attorney who drafted the complaint. 
That will appear in the record. 

Mr. Goodman: Q. As a matter of fact, you knew 
at the time that you looked over this complaint 
about ten days ago that that statement in the com- 
plaint was not the truth, didn’t you? 

Mr. Scampini: I object to that as incompetent, 
irrelevant and immaterial. You are asking for the 
conclusion of the witness as to what constitutes con- 
spiracy. It is a matter for the court to determine 
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from the facts. I object to any answer to that ques- 
tion or the propounding of the question. 

A. Well, I don’t know how to answer that. 

Mr. Goodman: Q. Why don’t you know how to 
answer that, Mr. Arnold? 

A. Well, in other words, I could put it this way. 
Not being an attorney—I mean from a business 
standpoint, naturally any dealings that I had with 
Mr. Bercut, it wasn’t as though we were trading 
on some deal with a stranger; he was in possession 
of all the facts of it. 

@. And you did not consider that Mr. Bercut 
was imposing upon you in any way, did you, at the 
time of this transaction ? 

Mr. Scampini: I still say that is incompetent, ir- 
relevant and immaterial. The question is, did he 
impose upon the corporation—not upon Mr. Arnold. 

Mr. Goodman: @. Will you answer the question, 
Mr. Arnold? 

A. I have answered it in other ways in my tes- 
timony. He wasn’t imposing on me, if that is the 
word. 

Q. And was Mr. Bercut, at the time of the trans- 
action of January, 1942, exercising any power or 
influence over you or over Mr. Maffei as president 
of the company ? 

A. JI don’t know who would exert any power 
over me, or influence. 

Q. And did Mr. Bercut at the time of this trans- 
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action exercise any power or influence over you in 
connection with this transaction ? 

A. Well, over me, no. 

Q. Did he exercise any power or influence over 
Mr. Maffei, to your knowledge? 

A. Not to my knowledge. 

Q. During the period from about 1937, I will 
say, until January, 1941, did you actually ever hold 
any meetings of the executive committee ? 

A. Well, I held numerous meetings. 

Q. I mean did you actually hold any formal 
meetings ? ) 

A. Those meetings were always held at either 
Mr. .Maffei’s office or mine. 

Q. Who wrote up the minutes? _A. I did. 

Q. (Continuing.) Of the Executive Committee? 

A. I did. 

Q. Without intending any unpleasant or deleteri- 
ous criticism, it is a fact, is it not, that aside from 
Mr. Bercut the other directors of the Pacific Hold- 
ings Company were in the nature of what is com- 
monly known as dummy directors, were they not? 

A. Well, now, wait a minute, wait a minute—— 

Mr. Scampini: I have an idea the answer to that 
is ‘Yes.’’? Go ahead and answer the question. 

A. Well, now, wait a minute. 

Mr. Scampini: Or treated as such, anyhow. 

Mr. Goodman: Q. That is about the truth, isn’t 
it? Maybe Mr. Heer—we will leave him in, be- 
cause he was an officer of the company; but the 
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other men were more or less dummy directors, were 
they not? A. I will answer it this way 

Q. Were they not—in the common sense of the 
word ? 

A. I will answer it this way: Are you classify- 
ing Mr. Bercut in your question ? 

Q. Well, you can leave him in or out, as you 
see fit. 

A. I will answer that question this way: In the 
holding company or in any corporation I think, the 
management, the ones who are actually there, are 
certainly more active as directors. The men on 
that Board in their business capacity certainly 
weren’t dummies. 

Q. Well, so far as the affairs of the holding 
company were concerned, the management of the 
holding company conducted its affairs, didn’t it, as 
is usually the case? 

Mr. Scampini: What do you mean by ‘‘the man- 
agement,’’ Mr. Goodman ? 

Mr. Goodman: Q. I mean by that, Mr. Arnold, 
So you can see what I am getting at, that you and 
Mr. Maffei practically, for all practical purposes, 
managed the affairs, what affairs there were of this 
holding company? There isn’t any question about 
that, is there? 

A. Well, we managed them; and there were quite 
a lot of them during that period, too, incidentally. 

Q. Yes. As a matter of fact, you more than Mr. 
Maffei, because—— 
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Mr. Scampini: It is argumentative. 

Mr. Goodman: Q. (Continuing :) particu- 
larly you, because of the fact that you were all of 
that time a director and part of the time president 
of the Merchants Ice & Cold Storage Company ? 

A. That is correct. 

@. Which was a big holding of the Pacific Em- 
pire Holdings Company, and you were in direct 
management and conducted the affairs of this hold- 
ing company ? A. Yes, that is correct. 

Q. ‘There is no question about that ? 

A. No question. 

@. And so far as the holding of directors’ meet- 
ings or executive committee meetings were con- 
cerned, for all practical purposes those were for- 
malities, were they not? 

A. Well, I don’t know that 

Mr. Scampini: The question is an argumentative 
question. I object to it. 

Mr. Goodman: Well, the witness knows that. 

Mr. Scampini: Well, the minute books will speak 
for themselves as to what the directors did. It is 
asking for the conclusion of the witness. 

A. Every board of directors’ meeting was prop- 
erly called and regularly convened, and we always 
met in our directors’ room. 

Mr. Goodman: @. Well, as a matter of fact you 
didn’t complete the formalities on dozens of your 
directors’ meetings? Isn’t that right? 

Mr. Scampini: That is an argumentative ques- 
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tion. I object to that question as assuming some- 
thing not in evidence. 

A. I didn’t get that. 

Mr. Goodman: Q. Well, I will put it this way 
to you: You are familiar with the minute books— 
you have looked at them from time to time? 

A. Yes, I have. 

q. And you have no doubt noticed from an ex- 
amination of the minute books that there were 
dozens of meetings of the Board at which the min- 
utes weren’t signed and at which consents were not 
signed ? 

Mr. Scampini: Well, now, I object to that ques- 
tion—— 

A. I can answer it. 

Mr. Scampini: Wait a minute, now. I want to 
preserve the record, and then you can answer it. L 
will object to that question on the ground that it 
is incompetent, irrelevant and immaterial. There 
is nothing in the law requiring the minutes to be 
signed. That is only a formality. Whether or not 
they were lawfully convened and were present and 
acted upon the proposals that were submitted to 
them—that is the only thing that is required. 

Mr. Goodman: I am asking for the witness’ recol- 
lection of that. 

Mr. Scampini: Then I submit that the minute 
books speak for themselves with respect to that 
question. 

Mr. Goodman: Q. Will you answer the ques- 
tion ? 
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A. I know that all those signatures of the direc- 
tors aren’t on every waiver there; I realize that. 
That is probably just due to negligence, because 
they had proper notice, in any case. 

Mr. Goodman: Q. And that was equally true 
with respect to the meetings of the executive com- 
mittee, was it not? 

Mr. Scampini: The same objection. 

A. It may be true, yes. I would have to look at 
those minutes. 

Mr. Goodman: Q. Do you know how it came 
about that this proceeding was started in Delaware? 

Mr. Scampini: Well, I renew my objection that 
it ig dehors the record, outside the issues of the 
ease; that you are now attempting a collateral at- 
tack; it 1s outside the scope of the direct examina- 
tion; it is an improper question and incompetent, 
irrelevant and immaterial, and you haven’t laid the 
foundation for it. It certainly is outside the issues 
of the case. 

Mr. Goodman: Q. Do you know how it was 
started ? 

A. Well, if I can get what the question is—in 
other words, the first that we knew of any pending 
action was when we got our letter from Delaware. 
I certainly didn’t know anything about that, where 
it came from or 

(Mr. Scampini hands letter to the witness. ) 

A. This is the one, yes. 

Mr. Goodman: Q. Had you consulted with Mr. 
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Scampini before you received that letter from Dela- 
ware? A. I don’t believe so. 

Q. Well, do you know whether you had or not? 

A. I don’t believe so. 

Q@. Did Mr. Maffei to your knowledge confer 
with Mr. Scampini before this letter was received ? 

A. Well, I don’t know. I think we had lunch- 
eon once there. Mr. Maffei may have. I am not 
sure. 

@. Well, at the time of those luncheon meetings 
with Mr. Scampini did you have any discussion 
concerning the Bercut transaction with Mr. Scam- 
pini? 

A. I had no discussion about any action of that 
sort, no. 

Q. What if anything did you discuss with him 
concerning the bringing of the proceeding in Dela- 
ware, 1f you had such discussion ? 

A. No, that is what I say, we had no discussion 
along those lines. We had a general discussion. 
After all, Mr. Scampini was once connected with 
the company, and we discussed various things that 
had transpired in recent years. 

Q@. And among the matters that you discussed 
at these luncheon meetings with Mr. Scampini was 
the matter of the Bercut transaction ? 

A. It would have been discussed. 

Q. Well, was it discussed ? 

A. That was discussed along with any other 
things in order 
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Q. Well, your statement, then, is that it was 
discussed ? 

Mr. Scampini: ‘* Yes’’—isn’t it? 

Mr. Goodman: Well, I don’t know. 

Mr. Scampini: You have got it already in the 
record. What more do you want? I will stipulate 
that it was, to relieve you of all uncertainties. 

A. Well, I was still talking about luncheons here. 
That is why I was hesitating—to see what it was. 

Mr. Goodwin: Q. We are talking about the same 
thing, Mr. Arnold. 

A. Yes, I believe it was discussed in those dis- 
CUSSIONS. 

Q, And how long would you say that it was that 
those luncheon meetings were held before the re- 
ceipt of this letter from the attorney in Delaware? 

A. Well, I don’t know without having to think 
a lot. It was purely a social meeting, resuming our 
acquaintance after all—— 

Q. Well, would you say it was a month before 
you got this letter? Would that be a fair approxi- 
mation of the time? 

A. We owed Mr. Scampini money, and we talked 
on the phone—well, I would say during thirty or 
sixty days, along in there. I was away a lot. 

Q. Well, had Mr. Scampini made any request 
for a settlement of his obligation of the company ? 

A. I think from time to time he had asked for 
some payments on it, yes. 

Q. And did you propose any plan by which Mr. 
Seampini could get paid the amount that was owing 
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to him from the company ? A. No, we didn’t. 

Q. Was there any discussion at any of those 
luncheon meetings as to any method of paying Mr. 
Scampini’s unpaid bill for services to the company ? 

A. No, I believe we told him the same as we did 
everybody else, it was just one of those things—we 
eouldn’t pay it. 

Mr. Goodman: May I see this letter? (Hxamin- 
ing letter.) In connection with this witness’ testi- 
mony I will ask that the letter of July 16th, 1942, 
from Thomas H. Wingate, Attorney at Law, Wil- 
mington, Delaware, to Pacific Empire Holdings, 
Ine., be marked for identification. 

Mr. Scampini: Well, I object to it, merely for 
the purpose of the record, on the ground that you 
are going outside the scope of the direct examina- 
tion and the issues of the case, and it 1s iIncompe- 
tent, irrelevant and immaterial. 

Mr. Goodman: May it be marked, Mr. Reporter, 
as ‘‘Defendants’ Exhibit A for identification’’? 

(Said letter marked ‘‘ Defendants’ Exhibit A 
for identification.’’) 

Mr. Goodman: Q. At the meeting of the direc- 
tors of August 20th, 1942, was there any statement 
made by either Mr. Scampini or any of the direc- 
tors or officers of the company that the corpora- 
tion was going to be one of the plaintiffs in a pro- 
posed action against Mr. Bercut? 

Mr. Scampini: I will object to that as incompe- 
tent, irrelevant and immaterial, and not within the 
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scope of the direct examination, and not having any 
bearing upon the issues of the ease. 

A. I would have to answer that this way, that a 
lot of matters were up for discussion, prompted 
by this letter, and we wanted to cooperate and go 
along with them. 

Mr. Goodman: Q. And with whom did you want 
to cooperate and go along? 

A. With whoever this group of stockholders 
were. 

Q. And without knowing who they were? 

A. Well, ofttimes in stockholders’ actions you 
don’t know. They get together, and there is noth- 
ing—-—— 

@. Well, did you just determine in this meeting, 
without knowing more, that the corporation was 
going to cooperate with the stockholders of whom 
you knew nothing in Delaware? 

Mr. Scampini: Well, Mr. Goodman, may I ask 
if that is any of your business ? 

Mr. Goodman: Oh, yes. 

Mr. Scampini: What is the matter? Don’t you 
like to have your client sued by a receiver ? 

Mr. Goodman: Well, now, Mr. Scampini, we have 
all been getting along very well in this examina- 
tion 

Mr. Scampini: Why don’t you wait until the time 
of trial, for the court to tell you whether this is 
proper or not? 

Mr. Goodman: Well, because I see fit to do it 
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this way. If you have any objection, just make 
your objection. 

Mr. Scampini: Well, Mr. Goodman, I haven’t 
gone into the matter. You know that as well as I 
do, that that is a matter that 1s outside of the case. 

Mr. Goodman: Well, that is where you and I 
disagree, Mr. Scampini. You make your ob- 
jection, and we will let the court pass on it. Will 
you read the question, please? 

A. Ihave forgotten where I left off. 

(Pending question read.) 

A. Well, L’ll say this, that our whole conversa- 
tions were based upon preserving the corporation. 
If it had any rights any place, why, the company 
was willing to join and go along on that basis in 
order to make the company—to cause the company 
to survive and go ahead, wherever it might lead. 

@. And was it the substance of your discussion 
at those directors’ meetings that the only possible 
way that the company could preserve itself would 
be by bringing—joining in this equity proceeding 
so that an attempt could be made to proceed against 
Mr. Bercut to get the stock back in the Merchants 
Ice? 

A. No. That is what I am trying to say. In 
other words, that was joined by this letter, this ac- 
tion—this threatened action; and after discussing 
everything with Mr. Scampini, the only solution 
seemed to be a receivership, with the idea of pro- 


800 Thomas H. Wingate vs. 


(Deposition of Lloyd R. Arnold.) 
tecting the company and, if it had any rights legally 
or otherwise, to work it out. 

Q. Well, you knew that the Pacific Empire Hold- 
ings Company at that time, and the time of this 
meeting, had no assets of any value at all, did you 
not—of any material value ? 

Mr. Seampini: It had none. 

A. Well, I know this, that whatever we had or 
whatever we didn’t have, we had ever since we left 
the Merchants been working on a plan where we 
could keep the company going. 

Mr. Goodman: Q. Well, you have testified on your 
direct examination here, in answer to Mr. Scam- 
pini’s question, that there were large amounts of 
money that the Pacific Empire Holdings Company 
owed, and that it had no assets of any value at all. 
That is right, isn’t it? A. Yes, that is correct. 

Q. All right. Now, what did you have in mind 
and what did you discuss at the directors’ meeting 
of August 20th, 1942, about preserving assets of 
your company that were of no value in connection 
with this equity receivership ? 

A. Well, we hoped by putting it in receivership 
that we could probably settle with some of “our 
ereditors. 

Q. How did you hope to settle with any of your 
ereditors when you had no assets? 

Mr. Scampini: For the purpose of the record 
let it be shown that I object on the ground that the 
question is argumentative and assumes something 
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not in evidence; that it is outside the issues of the 
case, and that our contention is that this company 
owns the Merchants Ice & Cold Storage Company 
stock of which Mr. Bercut claims to be the owner, 
and owns other assets of which other people claim 
to be the owners. 

A. Well, as far as some other assets are con- 
cerned, why, it seemed to be the legal construction 
that we did own them, and the company could be 
put in receivership, or we could go ahead—which- 
ever was the best. 

Mr. Goodman: Q. In other words, was the con- 
census of opinion, after you had consulted with Mr. 
Scampini at the directors’ meeting, that the real 
purpose of the proceeding in Delaware was to ar- 
range for the bringing of an action against Mr. 
Bereut to try and recover some assets? Isn’t that 
right ? 

Mr. Scampini: I object to that as assuming 
something not in evidence and purely argumenta- 
tive. 

A. No, I ean’t say that that was the main pur- 
pose. 

Mr. Goodman: Q. Well, what purpose did you 
have in mind, then, in consenting to an equity re- 
eeivership away off in Delaware, Mr. Arnold, on 
the advice of Mr. Scampini, other than that you had 
no assets 1n the company ? 

Mr. Scampini: Well, that is an argumentative 
question and outside of this case, and incompetent, 
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irrelevant and immaterial, and not within the scope 
of the direct examination. 

A. Well, answering your first question there, 
about the purpose 

Mr. Scampini: It is asking for a conclusion of 
law, too. 

A. I don’t know—I mean it was a Delaware 
corporation, and I thought you had to go to Dela- 
ware for anything like that, and that naturally 
came out after we asked Mr. Scampini what to do 
about this. As to whether its whole purpose was 
to proceed against Mr. Bercut, I can’t admit that. 
It was after going to counsel or obtaining legal ad- 
vice after this thing started; if the corporation had 
any rights or anything it could recover, or any- 
thing like that—well, that is entirely legal; I mean 
that is 

Mr. Goodman: Q. Well, in other words, I am 
correct in saying, am I not, Mr. Arnold 

Mr. Scampini: I object to your starting to say 
that you are correct in the way you are asking 
questions, Mr. Goodman. Let him answer subject 
to the objection. 

Mr. Goodman: Well, Mr. Scampini, this is cross- 
examination. I am going to word my questions just 
exactly the way I want to, and there is no objection 
to it. It is proper cross-examination. I have a right 
to lead the witness 

Mr. Scampini: Oh, yes, I will stipulate to that. 

Mr. Goodman: (Continuing:) ———in my ques- 
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tions in any way I want, so I am asking leading 
questions. I don’t want to get in any argument 
over this thing. 

Mr. Scampini: No, neither do I. 

Mr. Goodman: But I just call your attention to 
the fact that you can’t possibly have an objection 
to a question that I haven’t even started to make 
yet. 

Q. Mr. Arnold, am I correct in stating that after 
advising with your counsel you knew that the way 
and were informed that the way to bring the pro- 
ceeding against Mr. Bercut to recover this stock or 
damages, was by going through this equity pro- 
ceeding in Delaware? 

A. I will have to say the same thing that I said 
before, that the directors were cooperating with 
whoever these stockholders were, to go along on any 
action. Naturally, we discussed all matters relating 
to the company, whatever its obligations and what- 
ever assets it should have or could recover. It was 
all discussed, and the receivership seemed to be the 
only way to go about that to protect the corporation 
and—well, exercise whatever rights it might have 
legalwise, or whatever you want to call it. 

Q. And among those rights that it might have 
legalwise was the question of the Bercut suit? That 
is correct, 1s it not? A. Yes, that is correct. 

Q. And you did discuss the matter of the Bercut 
suit as one of the things that could be accomplished 
in this equity receivership, did you not? 
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A. Ihave already said that, yes. 

QM. And you discussed that with Mr. Scampini, 
your counsel, long before you had this meeting of 
August 20th, 1942? A. Yes. 

Q. And it was upon Mr. Scampini’s legal ad- 
vice that these various steps were taken, was it not? 

A. Yes. 

@. In January, 1941, was the Pacific Empire 
Holdings Company represented by counsel? 

A. In January, 1941? 

Q. Yes, at the time you made the Bercut deal? 

A. No, we had no—the holding company had no 
counsel. 

Q, At that time? A. No. 

Q. What was the last time prior to January of 
1941 that the company had any attorney that ad- 
vised it? 

A. As a counsel for the holding company, I 
don’t believe—I don’t believe we had any one after 
Mr. Scampini resigned. I may have gone for ad- 
vice to somebody. We had this government suit 
pending, but that was an out-and-out—well, you 
might say hiring of legal counsel. 

Q. Now, the Bercut transaction was entered into 
in January of 1941? A. That is correct. 

Q. Bear that date in mind, please. During the 
year 1941, from January until December of 1941, 
did you or—strike that out. During the year that - 
you have mentioned, from January, 1941, to the 
end of the year, did the Pacific Empire Holdings 
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Company have any more or less indebtedness than 
it did during the year 1942 up to the present time? 

A. Well, durmg 1941—— 

Q. That is a little complicated, and I will re- 
frame it. Was there any change 

Mr. Scampini: Any material change. 

Mr. Goodman: Q. (Continuing:) any ma- 
terial change in the amount of the indebtedness of 
the Pacific Empire Holdings Company from 1941 
to August 20th, 1942? 

A. Well, yes, there was. 

Q. In what respect did that indebtedness 
change ? 

A. A general reduction of obligations, I would 
say. 

Q. In other words, in August, of 1942, the com- 
pany owed less money than it did in January, of 
1941? A. Qh, yes. 

@. And when did that decrease take place, in 
obligations? Was that a gradual decrease, or did it 
occur at any particular time ? 

A. Well, there was a gradual decrease of obli- 
gations—well, when we sold our bank stock there 
was a decrease. 

Q. Well, let me put it to you this way, just in 
round numbers and without going into detail, ap- 
proximately how much did the company owe in 
January of 1941? A. In January of 1941? 

Q. Yes, at the time of the deal? 
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A. Do you want me to include subsidiaries in 
that ? 

Q. No, just obligations of the Pacific Empire 
Holdings. 

A. You mean to our subsidiaries—the whole 
thing ? 

Q. Yes, everything. 

A. Well, everybody it would be—let’s see—it 
certainly must have been up around two hundred 
and fifty thousand—something like that. 

Q. And on August 20th, 1942, at the time you 
had this directors’ meeting recently, about how 
much was the indebtedness of the company at that 
time? 

A. About—at least a couple of hundred thou- 
stand, I’d say. 

Q. So there wasn’t any great, material differ- 
ence, was there, in how much it owed? You might 
have paid off some small—— 

A. No, there was a difference there—that is 
what I am trying to figure here—because when we 
sold our bank stock we retired our bank loans. That 
was fifty thousand there 

Mr. Scampini: Wasn’t that to the corporation, 
Pacific Empire Corp. ? 

Mr. Goodman: I am just talking about the Pa- 
cific Empire Holdings now. 

A. Yes. I guess most of it was in the corpora- 
tion—probably all of it. I would have to look that 


up. 


Peter Bercut, et al. 807 


(Deposition of Lloyd R. Arnold.) 

Q. Well, what I am trying to get at—and cor- 
rect me if I am not correct in what I say—is that 
the indebtedness of the Pacific Empire Holdings 
Company was not substantially different in August 
of 1942 than it was in January of 1941 at the time 
of the Bercut transaction ? 

Mr. Scampini: I will stipulate to that, because 
the books will show, Mr. Goodman. 

Mr. Goodman: Well, I am just trying to get his 
recollection. 

Mr. Scampini: Substantially the same—approxi- 
mately. 

Mr. Goodman: Q. Is that statement that Mr. 
Scampini made—is that, to your recollection, sub- 
stantially correct, Mr. Arnold? 

A. Well, I guess it is. I would have to check it. 

Q. But you believe that it substantially is cor- 
rect ? 

A. Well, my hesitancy is only because, I think 
—I know that we were whittling down a lot of 
items during that time, and of course there was ac- 
cruing interest on everything else, so I suppose it 
ended up in a substantial reduction. I guess that is 
about the way I would have to figure. 

Q. So there really wasn’t any substantial dif- 
ference in the financial condition of the Pacific Em- 
pire Holdings Company during the period from 
January, 1941, to August 20th, 1942? 

A. Oh, there was a substantial difference in the 
financial condition, yes. 
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Q. In what way? 

A. You were talking about the situation before 
the Pacific Empire Corporation lost its bank stock. 
We had a 52 or 58% interest in the Pacific Empire 
Corporation, and on or about this time—— 

@. When did that occur? 

A. We lost our corporation stock by pledge. 

Mr. Scampini: What do you mean by that? Be 
very explicit in that respect, Mr. Arnold. 

A. I beg your pardon? 

Mr. Scampini: Tell what you mean when you 
say ‘‘corporation stock.’’ That doesn’t mean any- 
thing. Tell what happened. Give the details. 

Mr. Goodman: Well, now, I am asking the ques- 
tions. 

Mr. Scampini: I know, but for the purpose of 
the record ‘‘we lost our corporation stock’’ is not 
clear. 

A. Well, I am talking about it—I am familiar 
with it, so I probably am not expressing it right. 
We had Pacific Empire Corporation stock pledged 
with Mr. Chase, our landlord, and that was fore- 
closed on and taken over. 

Mr. Goodman: Q. Now, that Pacific Empire Cor- 
poration stock lost value because of the fact that it 
lost its stock in the Pacific National Bank ? 

A. That is correct. 

Q. And when did that occur approximately ? 

A. Oh, in February or March, I believe, of this 
year—somewhere along there. 
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Q. 1942? A. 1942, yes. 

Q. And when did you—you are speaking now of 
the loss of the corporation stock—or the loss by the 
corporation of the stock 

A. I was speaking of the loss by the corporation 
of the bank stock. 

@. And when did you lose the corporation stock ? 

A. We lost the corporation stock, oh, sometime 
about thirty days ago, I guess. 

Q. Isee. Now, during the year 1941—— 

Mr. Scampini: May I interrupt, Mr. Goodman? 

Mr. Goodman: Yes. 

Mr. Scampini: You say ‘‘we lost the corporation 
stock.’’ What do you mean by ‘‘we’’? 

A. In other words, a note owing by Pacific Em- 
pire Holdings Corporation to Kohler & Chase. They 
demanded payment, and then they foreclosed on the 
collateral and took it over. 

Mr. Seampini: What I mean to say, Mr. Arnold, 
is that the use of the word ‘‘we’’ is very mislead- 
ing. You are not the holding company. You are 
just an officer. Instead of saying ‘‘we’’ say ‘‘Pa- 
cific Empire Holdings,’’ or whatever you mean by 
y we 

A. Well, I will do that. I didn’t know what else 
to say. 

Mr. Goodman: Q. Well, the Pacific Empire 
Holdings had—let’s see, now—it was Pacific Empire 
Corporation stock, the Pacific Empire Corporation, 
that was pledged to Kohler & Chase ? 
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and L. R. Arnold, secretary-treasurer. 
A. It was stock of the Pacific Empire Corpora- 
tion that was pledged to Kohler & Chase. 
By Pacific Empire Holdings? 
By Pacific Empire Holdings. 
To Kohler & Chase? A. That is right. 
And that was foreclosed, you say? 
That. was foreclosed. 
And when did that take place—that fore- 
closure ? A. As I say, about thirty days ago. 
Q@. And that pledge was given as security for a 
note of the Pacific Empire Holdings to Kohler & 
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Chase? A. That is right. 
Q. Do you recall approximately how much that 
note was? A. The note to Kohler & Chase? 
®. Yes. 


A. Well, I believe it was around thirteen thou- 
sand. 

Mr. Scampini: Well, outside the record. 

A. The note was subsequently reduced by pay- 
ments, and I don’t know to what figure; and then 
we—the rent has been accruing, which we didn’t 
pay, and I think there still is around the figure of 
—I think somewhere around thirteen or fourteen 
or fifteen thousand, probably. I would have to look 
it up. 

Mr. Goodman: Q. You don’t know whether that 
is all represented by a note? 

A. No, I don’t. I would have to look it up. It 
is not all represented by a note. 
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Q@. Kohler & Chase is maintaining an action, is 
it, against the holding company on that obligation? 

A. Well, I assume it is, yes. 

@. You gave your deposition in that action? 

A. Yes. 

Q. Now, during the year 1941 and after the 
transaction with Mr. Bercut, did you at any time 
discuss with Mr. Maffei or with any counsel the 
matter of the Bercut transaction ? 

A. During what period again? Will you give 
me that? 

@. During the period from January, 1941, to the 
end of 1941. A. No. 

Q@. You regarded that as a closed transaction, 
did you not—the Bercut transaction ? 

A. Well, we hadn’t thought far enough along 
on it. 

@. Didn’t you regard it as a closed transaction ? 

A. At that time I did, yes. 

Q. And during the year 1941, at no time did you 
and Mr. Maffei discuss the Bercut transaction with 
respect to attempting to set it aside in any way, 
did you? 

A. We discussed it many times, but I don’t think 
with the idea of setting it aside. We didn’t feel 
that we had made a very good deal. I know that. 

Q. Well, why didn’t you feel that you had made 
a very good deal? 

A. Well, we lost the major asset, of course, and 
it didn’t leave us in very good condition ? 
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Q. Let’s see—the major asset of the Pacific Em- 
pire holdings was this stock in the Merchants Ice? 
That is right, isn’t 1t? 

A. Yes. Our whole program was built around 
that. 

Q@. And at that time you were of course the 
president, as you have already testified, of Mer- 
chants Ice? A. Yes. : 

@. And did the stock of Merchants Ice, either 
the common or the preferred, to your knowledge, 
have any market value in January of 1941? 

Mr. Scampini: We object to that as incompetent, 
irrelevant and immaterial. 

A. It was an unlisted—pardon me? 

Mr. Scampini: Go ahead and answer the ques- 
tion. 

A. It was an unlisted stock. There wasn’t much 
of a market. It wouldn’t mean anything anyway. 

Mr. Goodman: Q. Nobody was buying it or sell- 
ing it—was there? 

A. It was bought and sold from time to time in 
small lots. 

Q. At or about January, 1941? A. Qh. 

Q. Or just prior thereto ? 

A. I don’t know of any sales right then. I would 
have to look it up. I didn’t know, I mean. 

Q. Well, you knew at the time you made the 
transaction with Mr. Bercut that there was no mar- 
ket for that stock, didn’t you? 

A. There was no market for it. I grant that. 
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Q. Nobody would pay anything for it? That is 
a fact, isn’t it, Mr. Arnold? 

Mr. Scampini: I object to the question as assum- 
ing something not 1n evidence. 

Mr. Goodman: Well, the witness knows. 

Mr. Scampini: Well, that is asking for the con- 
clusion of the witness. 

A. Well, what I am trying to say is this: Being 
an unlisted stock, there was no active market on its 
stock, and blocks of stock 

Mr. Goodman: Q. Well, Mr. Arnold, in January 
of 1941, when both companies were in desperate 
straits, 1f there was any way that you could have 
sold the Pacific Empire stock to receive anything in 
excess of, let us say, fifty cents a share, you would 
have investigated and looked into that, wouldn’t 
you? As president and general manager of Pacific 
Empire Holdings you would, wouldn’t you? 

A. I naturally wanted to make the best deal pos- 
sible, of course. 

Q. And you would have looked into and investi- 
gated to see whether or not you could have received 
any substantial price for the shares of Merchants 
Ice? 

A. We were talking about market—as to the 
market. Well, it would have been ridiculous for 
me to go on the market, because there was no 
market. 

Q. There was no market. Well, you did make 
some effort, did you not, Mr. Arnold, to find some 
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one who would buy the stock of Merchants Ice from 
the Pacific Empire ? 

A. Well, I have already stated that, yes. 

Q. Yes. And you couldn’t find any one that 
would buy it, could you ? 

A. Well, I hadn’t found anybody up to that 
time, but : 

Q. Well, the reason why you couldn’t find any 
one to buy it was because the Merchants Ice was in 
a hopeless financial condition at that time? Isn’t 
that right ? 

Mr. Scampini: I object to it as an argumenta- 
tive question, and assuming something not in evi- 
dence. 

Mr. Goodman: He was president of the company. 

Mr. Scampini: But your statement that it was in 
a hopeless condition—you don’t know it was. 

Mr. Goodman: I am asking the witness the 
question. 

Mr. Scampini: Well, that is asking for his con- 
clusion. It certainly didn’t turn out to be hopeless. 
As soon as Mr. Peter Bercut got there, who was a 
competent business man, it became a very fine con- 
cern. 

Mr. Goodman: Well, that is very true. 

Mr. Scampini: That is only the Merchants you 
are talking about now—the Merchants Ice Com- 
pany. I am willing to admit that Mr. Peter Bercut 
is a better manager than Mr. Arnold. 

Mr. Goodman: Well, that is not disputed. 

Mr. Scampini: Why do you ask those questions? 
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You know very well they are not proper cross 
examination. 

Mr. Goodman: Will you read the last question, 
Mr. Reporter ? 

(Pending question read.) 

A. I would not say that it was a hopeless con- 
dition, no. I have stated the reasons why. It was a 
combination of things. The future was there. I 
ean’t deny that. 

Q. You stated in your direct examination the 
other day that you had to make this deal. 

A. I cited the circumstances. 

Q. Now, after the first of the year 1942 and 
during the first six months, let’s say, up to June of 
1942, did you have any discussion with Mr. Maffei 
during that period of time with respect to the Ber- 
cut transaction ? 

A. We had numerous discussions. 

Q. And did you discuss at that time with Mr. 
Maffei, now that the Merchants Ice seemed to be 
doing a little better business, the idea of trying 
to set aside the Bercut transaction? 

A. No, we often commented on how well we 
heard they were doing. 

Q. And you didn’t discuss at that time any plan 
for setting aside the transaction with Mr. Bercut, 
during the first six months of 1942? 

A. ‘The first six months of 1942? 

Q. From January Ist of June 30th, 1942—that 
is, this year? 
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A. We didn’t discuss any plan. 

Q. When did you and Mr. Maffei first discuss 
between yourselves the idea of trying to set aside 
the Bercut transaction? 

A. Well, I think a lot of our discussion took 
place when we were reviewing the entire situation 
affecting the company with counsel. We didn’t 
know what our rights were—the holding company 
didn’t know its rights. 

Q. Then am I correct in saying that the first 
time that you and Mr, Maffei—now, if I am not 
correct, correct me—discussed the setting aside of 
the Bercut transaction or attempting to set it aside, 
was when you and Mr. Maffei first discussed it 
with Mr. Scampini? 

A. Ag far as any plan concerning that, or any- 
thing else affecting the holding company, it was 
only discussed when we were attempting to salvage 
the company. 

Q. Well, was the first time that you and Mr. 
Maffei discussed the idea of setting aside or at- 
tempting to set aside the Bercut transaction, upon 
the occasion when you first consulted with Mr. 
Scampini concerning the matter? Was that the 
first time that that was discussed? If it wasn’t, 
then I want to know when you first did 1t? 

A. Well, Mr. Maffei and I have had numerous 
discussions about it in the past and present, and 
how to save the company. While we had no plan, 
it would certainly have been fine for the holding 


Peter Bercut, et al. 817 


(Deposition of Lloyd R. -Arnold.) 

company if it would have some position in the 
Merchants. We had often discussed that in a gen- 
eral way. 

Q. You had discussed that it would be a good 
thing if you could get back into the Merchants 
again ? 

A. We did—if we still had a good stock position 
in the Merchants, it would be nice; it was doing a 
good business. 

Q. When was the first time that you and Mr. 
Maffei discussed about it being a good idea to get 
back into the Merchants Ice again? 

A. Well, just as I say, we had no—in our dis- 
cussions we had no definite plan to do that. 

Q. Now, listen to the question, please. Read the 
question, please. 

(Pending question read.) 

A. No, as far as—we had no discussion about 
getting back into the Merchants Ice. 

Q. Well, you said a moment ago—— 

A. That sounds as if we were going to move 
back. 

Q. Then I will repeat my other question again, 
and let’s see if we can get an answer: When was 
the first time that you and Mr. Maffei ever dis- 
cussed the idea of trying to set aside the Merchants 
—the Bereut transaction, and recovering the Mer- 
chants Ice stock for the Pacific Empire Holdings 
Company ? 

A. Our first discussions along those lines were 
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with counsel after we were reviewing the—all mat- 
ters relating to the company. 

Q. So that you never had any discussion between 
you and Mr. Maffei concerning this matter until 
you first discussed it with Mr. Scampini? Is that 
right? 

A. We mentioned about a plan—our legal rights, 
yes. 

Q. And whose suggestion was it—yours or Mr. 
Maffei’s—that you would consult with Mr. Scam- 
pini concerning the Bereut transaction ? 

A. There was no discussion between us about— 
maybe I didn’t get that. 

Mr. Goodman: Will you read the question, 
please, Mr. Reporter ? 

(Pending question read.) 

A. We had no discussion about consulting with 
Mr. Scampini for that purpose of getting back, as 
you say, into the Merchants. Our whole discussions 
originated right here on or about this time that we 
received the letter from Delaware. 

Q. Now, a little while ago, in answer to my ques- 
tions, you told me of luncheon meetings that you 
and Mr. Maffei had with Mr. Scampini? 

A. Yes, that is correct. 

Q. At which you discussed the Bercut transac- 
tion ? A. Yes, that is correct. 

Q. Now, in those meetings did you discuss the 
legal question with Mr. Scampini as to whether or 
not that Bercut transaction could be set aside? 
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A. There was no discussion at those meetings— 
there was only one or two, social getting togethers. 

Q. Well, you have already told me, Mr. Arnold, 
that you did discuss the Bercut transaction at those 
luncheon meetings with Mr. Seampini. 

A. Yes. 

@. That is true, is 1t not? 

A. That is correct. 

Q. All right. Now, was there any discussion 1m 
connection with the Bercut transaction at those 
luncheon meetings, with reference to the method by 
which the transaction with Bereut could be set 
aside ? 

A. I don’t recall that we discussed it —any 
plan, no. 

Q. Well, did Mr. Scampini have any suggestion 
to make as to what could be done in that regard, 
at those luncheon meetings ? 

A. I ean only repeat that we discussed most de- 
velopments, and particularly that one of the Bercut 
transaction, when we were telling Mr. Scampini 
what had more or less happened since he wasn’t 
associated with the company. 

Q. Will you please now answer my question? I 
will repeat it again. Did Mr. Scampini make any 
suggestion in those luncheon meetings as to whether 
or not the Bereut—whether or not and how the so- 
ealled Bercut transaction could be set aside? 

Mr. Scampini: Why didn’t you ask him if Mr. 


820 Thomas H. Wingate vs. 


(Deposition of Lloyd R. Arnold.) 
Scampini expressed any opinions on it, Mr. Good- 
man ? 

Mr. Goodman: Would you read the question 
again, Mr. Reporter? 

(Pending question read.) 

A. I don’t recall any discussion of a plan, at 
least while I was present. 

Q. Well, did Mr. Maffei at that time authorize 
Mr. Scampini—in those luncheon meetings author- 
ize Mr. Scampini to go ahead and investigate the 
matter ? 

A. We hadn’t arranged at that time yet. 

Q. Well, how did—what if anything was said 
by Mr. Maffei or yourself as to whether or not Mr. 
Scampini should look into the matter? 

A. I don’t recall anything like that. Our main 
discussions on this whole subject came up after Mr. 
Scampini was going to represent us on this Dela- 
ware proceeding, and then we reviewed everything, 
and he gave his opinion on it. 

@. Well, now, at the times that you had the 
luncheon meetings with Mr. Scampini, at which this 
Bereut transaction—— 

A. May I correct that ‘‘luncheon meetings’’? I 
think we had only one or two. I am not sure. 

Q. I am not trying to hold you down to that, 
whether you had one or two; I am not concerned 
with that. Referring again, now, to the luncheon 
meeting or meetings, whichever they were, with Mr. 
Seampini, did nothing happen with reference to 
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authorizing Mr. Scampini to proceed until you had 
received this letter that has been offered here in evi- 
dence, of July 16th, 1942? 

A. All of our conversations were all about this 
same time. I think they were all prompted by that. 

Q. Well, at any—at either or all of these 
luncheon meetings that you had between Mr. Maffei 
and yourself and Mr. Scampini, did Mr. Scampini 
say that he would investigate the matter and start 
any proceedings in Delaware? 

A. I think in the general conversations, when 
we talked about the Bercut transaction and others, 
that he may have expressed the opinion that the 
corporation probably had some rights in the matter. 

Q. And did Mr. Scampini in those luncheon 
meetings or meeting—meeting or meetings—tell you 
what could be done under the Delaware law? 

A. Well, nothing other than what the proper 
steps were that we should take in order to protect 
the company. 

Q. No, I am talking about the luncheon meet- 
ings, Mr. Arnold. A. Oh. 

Q. At the luncheon meetings, before this thing—— 

A. Qh, no, no. 

Q. (Continuing) he didn’t advise you what 
could be done about the Delaware 

A. About the steps in Delaware? 

Q. Yes. 

A. No, the steps in Delaware were prompted by 
this, by these proceedings, which we were certainly 
advised of. 


had against the company? A. No 
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Q. Now you say that these luncheon meetings or 
meeting with Mr. Scampini took place maybe a 
month before this letter came? 

A. Yes, something like that. 

@. And part of the discussion at the luncheon 
meetings I think you said was concerning payment 
of the obligation owing to Mr. Scampini? 

A. That was one of the things. 

Q. Did the two persons who were named in the 
complaint in this action as having instituted the 
equity proceeding in Delaware—Tanzer and Wil- 
helm—ever to your knowledge make any demands 
of any kind upon the Pacific Empire Holdings 
Company prior to the time that you received this 
letter from Mr. Wingate of July 16th, 1942? 

A. No, I had no other demands that I recall. 

Q. You had never heard of any claim that they 


Q. Up to the time that you received this letter 
from Mr. Wingate? | 

A. No. The only thing I could think about is 
that people, I assume, often assign their claims, 
or whatever they might have, to others, and I 
thought probably it might be one of our larger 
ereditors—Mr. Chase or somebody—— 

Q. So up to the time that you saw the com- 
plaint in this action you didn’t know who these 
people were, either Mrs. Wilhelm or Tanzer—Mrs. 
Tanzer? You had never heard the names before? 

A. No. 
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Q. The first time you ever heard of them was 
when you saw their names in the complaint? Isn’t 
that right ? A. Yes. 

Q. And no stockholder or creditor had ever, 
prior to the time that you received this letter from 
Wingate, advised you that he or they were going to 
start any equity proceeding against the corporation 
in Delaware? — 

A. We had all kinds of pressure from creditors, 
but we weren’t advised of what action they were 
taking, other than Mr. Chase, who filed action 
against us on or about that same time. 

Q. So the first time you knew about any equity 
proceeding in Delaware was when you received this 
letter from Mr. Wingate? 

A. Yes, that is correct. 

Q. That came out of a clear sky? Is that right? 

A. Yes. 

Q. You had no advance information of any kind 
that this proceeding was going to take place in 
Delaware ? A. That is right. 

@. Now, do you know whether either one of 
these people, Mrs. Tanzer or Mrs. Wilhelm, was a 
ereditor of the Pacific Empire Holdings? 

A. I didn’t know which it would be. As I said 
before, that group of stockholders—I had been in 
contact with those things before, and you never 
know who it is—a ereditor. It could be assigned 
to somebody else, I assume. It might have been 
Chase or any one. 
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Q. Now, do you recall in 1988 the purchase by 
the Pacific Empire Holdings of some shares. of 
Merchants Ice & Cold stock? 

A. We purchased small amounts from time to 
time. I don’t—in 1938, you say? 

@. Yes. A. I don’t know. 

@. You don’t recall that, by way of your recol- 
lection ? 

A. No. It was probably some small block—no, 
wait a minute—wait a minute. 

Q. Well, I will refresh your recollection in this 
way: Do you remember that on February 25th—on 
or about February 25th, 1938, the Pacific Empire 
purchased 551624 shares of the preferred stock of 
Merchants for the purchase price of $7,604.68 ? 

A. Oh, I know what that was, yes—I think I 
know the block without referring to it—I think that 
is when Mr. Sherman, who was then president of 
the Merchants, was carrying some stock at the 
Anglo, and Louis Sutter, a vice-president of the 
Anglo—I think that was his title—he was on the 
Board of the Merchants also, who were banking at 
the Anglo, and he wanted to sell his stock at the 
same time, and he wanted to clean up the obliga- 
tions of Mr. Sherman. I think we were guarantors 
on that, so we bought his, including the other block, 
and consolidated them and issued our note on it. 

Q. And do you remember what the relation was 
between the price that you paid for that stock and 
the market for the stock at that time? 
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A. The stock that Mr. Sherman had was some- 
where around the market, I think, that he picked 
up. The stock of Mr. Sutter—in fact, it was after 
a directors’ meeting when he asked me if we 
wouldn’t buy his stock, and we arrived at a price 
there. I can’t think now exactly what it was, and I 
can’t remember whether it was preferred or common 
either. 

@. Well, preferred was one twenty-five a share. 

A. It was common or preferred. 

Q. I am talking about preferred. 

A. Preferred? 

Q. Yes. It was around a dollar and a quarter a 
share in February of 1938. 

A. Yes. Well, preferred stock, we paid any- 
where up to as high as two and a half, I think, for. 

Q. In 1938? A. Well, I don’t know. 

Q. Well, do you know what common stock was 
selling for at that time? 

Well, common stock sold anywhere from 
In 1938, I mean. 

I would have to check on that. 

You haven’t any present recollection of that? 
Well, I would just say anywhere up to 
seventy-five or a dollar, or something like that. 

Q. For the common stock? A. Common. 

Q. In January of 1941 the executive committee 
of the Pacific Empire Holdings Company consisted 
of, you say, Mr. Bercut, yourself, and Mr. Maffei? 

A. Yes, the last committee was that. 

Q. And that committee was the committee that 
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was appointed by the board of directors following 
the annual meeting of January, 1940—or February, 
1940? Isn’t that right? 

A. It was always—the committee was appointed 
at the same time the officers were at each organiza- 
tion meeting. 

Q. In order to get the record clear, the execu- 
tive committee appointed by the board of directors 
in their meeting following the annual meeting of 
February, 1940, consisted of yourself, Mr. Maffei, 
and Mr. Bercut? A. Yes, that is correct. 

Q. Now, you said that at or about the time of 
the confirmation of the transaction with Mr. Bercut 
you received his resignation as a director? 

A. That is correct. 

Q. Now, then, after the resignation of Mr. Ber- 
cut was received by you, before the transaction was 
finally closed, there were then left on the executive 
committee yourself and Mr. Maffei? Isn’t that 
correct ? 

A. If that were the case, that would be it, yes. 

Mr. Scampini: ‘That of course is assuming—that 


is asking for a conclusion of law, as to when 
Mr. Goodman: Well, of course that may be so. 
Q. Now, I want to call your attention to the sec- 
tion of Article VII of the by-laws which refers to 
the powers of the executive committee, to which Mr. 
Scampini referred a short time ago, and read it to 
you and ask you a question concerning it: 
‘‘Any executive committee appointed by the board 
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of directors shall have authority to exercise all the 
powers of the board of directors when said board is 
not in session, but subject to the immediate disaffirm- 
ance by the board at its next meeting after receiv- 
ing the report of the acts done by said committee. 
Such committee may act by the written consent of 
all its members although not formally convened.’’ 

A. Yes. 

Q. Now, it is a fact, is it not, that you frequently 
made, entered into or concluded business transac- 
tions by the executive committee without formerly 
convening a meeting of the committee? Isn’t that 
true? 

A. There were occasions like that, yes. 

Q. And if the committee actually signed some 
document or entered into such a transaction—or en- 
tered into a business transaction whereby all of the 
members of the committee signed the documents 
having to do with the transaction, you wouldn’t hold 
a meeting of the executive committee besides that, 
because you would consider that that was the ac- 
tion of the committee, wouldn’t you? I mean in the 
normal course of your conduct of the affairs of this 
corporation. That is a correct statement, isn’t it? 
Or have I made that too complex? 

A. Well, there is just one part of it I missed 
near the first; I didn’t quite get your construction 
of it. If you will just repeat the first part of it so 
I can get it. 

(Pending question read.) 
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and L. R. Arnold, secretary-treasurer. 

Q. Is that a little too complicated to answer, or 
do you get what I am driving at? 

A. Well, I think I get what you mean there. 

.Q. Well, if it is causing you some uncertainty 
In answering it, let me reframe it this way: In heu 
of holding a formal meeting of the executive com- 
mittee, 1f you actually consummated a transaction 
that required the signatures of the executive com- 
mittee, that would be sufficient, wouldn’t it, without 
holding a meeting of the committee itself besides 
signing the documents that would be involved? 

A. No. 

Q. Did you frequently do that? 

A. Well, I would perform duties that I thought 
were within my own authority. If I thought it 
necessitated a meeting: 

Q. Iam not talking about you alone, Mr. Arnold. 

A. No—any officer of the company. 

Q. Well, you and Mr. Maffei and Mr. Bercut 
were the executive committee. 

"A. That is right. 

Q. For a certain period of time. 

A. That is right. 

Q. Now, if you entered into a transaction m 
which all of you signed A. Yes. 

Q. (Continuing) : you would not eall a 
meeting of the executive committee besides, would 
you? 

A. No. I didn’t get the question. No, that is 
correct. 

Mr. Scampini: You mean by ‘‘signed’’—you 
mean approved the minutes, or something? 
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Mr. Goodman: Q. Well, IT am not speaking of 
the minutes. I am talking about a business trans- 
action involving the signing of some documents. If 
you and the other members of the executive com- 
mittee actually signed the documents which had to 
do with the transaction, you wouldn’t need to eall 
the executive committee, because you had already 
signed the documents that were involved in the 
transaction. That is what I am trying to point out 
to you. Have I made that clear? 

A. Yes, I see that now. 

Q. You did that very often, didn’t you? 

A. Well, if every member was on an agreement 
or transaction, that was also a member of the com- 
mittee, well, I don’t think I would eall a special 
meeting if we were all familiar with the transaction. 

Q. Yes. Now, let me ask you just a couple more 
questions there, and then we will take an adjourn- 
ment. Did you discuss your testimony on this depo- 
- sition with Mr. Scampini before the commencement 
of the deposition ? 

A. No, there was no discussion of it; it was 
just 

Q. Did you go over what your testimony was to 
be or what subject matters were to be covered, be- 
fore the deposition commenced ? A. No. 

Q. At no time? 

A. No, it wasn’t necessary. If the subject ever 
came up in discussion, I would say the same thing, 
but—— 
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Q. Well, I know, but irrespective of whether it 
was unnecessary or not, in fact, did you go over 
your testimony with Mr. Scampini before the depo- 
sition ? A. No, I did not. 

Q. And between the recess—between the hearing 
on last Thursday and this morning’s session, did 
you discuss your testimony with Mr. Scampini at 
all? — 

A. No, I haven’t talked with Mr. Scampini since 
the day I left here, until I came in this morning. 

@. And you didn’t discuss your testimony with 
him ? A. No, I didn’t. 

Mr. Goodman: Suppose we recess for lunch? 

(Thereupon an adjournment was taken until 1:15 
o’clock P. M., Saturday, September 19th, 1942, and 
by consent of counsel to be resumed at the same 
place.) 


Saturday, September 19, 1942, 1:15 P. M. 
LLOYD R. ARNOLD, 


recalled as a witness, having been previously sworn 
by the Notary Public to tell the truth, the whole 
truth, and nothing but the truth, testified as follows: 


Cross Examination 
(Resumed) 
Mr. Goodman: Shall we resume now? 
Mr. Scampini: Yes. 
Mr. Goodman: Q. Mr. Arnold, on Thursday you 
said that—you mentioned the pledge agreement with 
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Mr. McInerney, and Mr. Scampini showed you the 
so-called pledge agreement and it was identified, 
whereby certain shares of Merchants Ice & Cold 
Storage Company were pledged. A. Yes. 

Q. To secure a $50,000.00 obligation. Now, do 
you recall whether or not that pledge was or was 
not cleared up in some manner at a later date? 

A. That was a pledge of the stock to McInerney. 
I believe he had a lien on the bank stock too. Well, 
we—he was later paid off, I believe, and we re- 
financed that. through the bank. 

Q. That is what I am trying to get at. It isa 
fact, is it not, that some later agreement was made 
with McInerney, by which your obligation to him 
that was secured by the stock was satisfied by some 
different type of agreement with him, and that 
thereupon the shares of stock were pledged to the 
Pacific National Bank and to the Anglo Bank for 
loans A. The Pacific National Bank. 

Q. The Pacific National Bank, I mean. 

A. Yes. 

Q. And those shares that were the subject matter 
of this agreement with Mr. Bercut were actually 
still in pledge at the bank at the time of the mak- 
ing of the agreement with Mr. Bercut, and had to be 
released, did they not? 

A. Yes, that is correct. 

Q. The shares of stock of the Merchants, the 
subject of this Bercut transaction, as we eall it, 
were never at any time in the possession of the 
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Pacific Empire Corporation, were they, in any way, 
so far as you know? 

A. Well, they were pledged to the Pacific Em- 
pire Corporation. 

Q. Yes, but wasn’t that lien of its subsequent to 
the len of Mr. McInerney under the pledge agree- 
ment ? A. Subsequent to McInerney’s? 

@. I mean subordinate to McInerney’s. 

A. Well, now, I don’t know whether they were 
subordinate or not, but I know this—I will try to 
answer. When the shares—whether it was subse- 
quent or subordinate to that, I will have to look 
that up; but when they were in the Pacific National 
Bank they were behind the corporation note, which 
I believe was a larger one, and the holding company 
had a note; they were guarantors on each. I think 
that was the way it worked. 

Q. They both had notes in the bank then? 

A. The smaller note I believe was the holding 
company, and the larger one was the corporation. 
I believe that is the way it worked. 

Q. But at any rate the sum and substance of 
that was that when the Bercut transaction went 
through, the arrangements were made with the bank 
to release the stock that was pledged, and a pay- 
ment was made to the bank on those obligations? 

A. Yes, I went to the bank and obtained the re- 
lease, yes. 

Q. So far as you know, did the Pacific Empire 
Corporation ever at any time have possession of 
these shares of Merchants Ice? 


Peter Bercut, et al. 833 


(Deposition of Lloyd R. Arnold.) 

A. Well, they were pledged. They must have had 
possession. 

Q. Did they actually in some manner have actual 
possession of the certificates of stock, 1f you know? 

A. Well, I don’t know without looking up. I 
mean that—— 

Q. Well, how would you find that out? 

A. I would have to refer—to get the continuity 
of our pledges there, I would have to refer to the 
contract file. 

Q. Well, who were the officers of Pacific Empire 
Corporation ? 

A. Mr. Maffei was president and Mr. Heer was 
secretary-treasurer. 

@. Did you have any separate receptacle or 
box: A. Yes, we had separate files. 

Q. Well, now, how would you know—where 
would you look to find out whether or not the Pa- 
cific Empire Corporation ever had possession of 
these shares ? 

A. I would have to look in our collateral fold- 
ers and our contract file to refresh my memory on 
that, and then I could probably answer it a little 
more intelligently. 

Q. Without doing that, you can’t answer? 

A. No, I couldn’t answer that now. I would only 
say that I assume they had possession of it, natu- 
rally. 

Q. Do you recall whether or not—if it is not a 
fact that simultaneously with the release of Mr. 
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McInerney’s claim or pledge, and in order to accom- 
plish that, whether or not it isn’t a fact that the 
shares were simultaneously pledged with the Pacific 
National Bank, and in that way the funds were ob- 
tained by which the McInerney claim was satisfied 
and the release from him obtained ? 

A. Well, yes, that is correct—that is correct. 

Q. Now, I believe you testified on Thursday that 
during the time of your discussions with Mr. Ber- 
cut with respect to fixing a price on it, making a 
deal in connection with the sale of these Merchants 
shares, that you exchanged opinions with Mr. Heer, 
who was the secretary—assistant secretary, I be- 
leve—— A. He is treasurer, yes. | 

@. Treasurer ? A. Yes. 

Q. Now, did you at the time also exchange opin- 
ions with Mr. Webb Richards concerning the matter 
of this transaction with Mr. Bercut? 

A. No, I don’t believe I did. 

@. You never discussed it with him at all? 

A. I never discussed any details of the transac- 
tion with Mr. Richards, no. 

Q. Didn’t vou tell Mr. Richards that you were 
negotiating with Mr. Bercut? 

A. Mr. Richards undoubtedly knew that there 
were negotiations going on, yes; but as to discussing 
any details with him, no. 

Q. How about Mr. Ryerson? He was an officer 
of one of your subsidiary companies, wasn’t he? 

A. Yes, that is correct. 
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Q. Did he know about the pending discussions 
with Mr. Bercut? 

A. He may have known through a conversation 
with myself that there were negotiations going on, 
that we hoped would help our position; but as to 
any details or who it was. I doubt if he knew. 

Q. In other words, you didn't discuss with either 
Mr. Richards or Mr. Ryerson the details of this 
transaction, any more than vou did any other trans- 
action that the officers of the corporation handled? 
[Isn't that right? That is, handled as the executive 
manager, as it were, of the affairs of the company? 

A. Well. we have had an awful lot of transac- 
tions where they have been passed upon by the 
Board, of course, as the minutes show. In this in- 
stance, of course, Mr. Rverson was in Bakersfield, 
and he had only been a director for about a year. I 

Q. Now, there were many instances. I find in 
connection with an examination of the minute 
books, where you had transactions and consum- 
mated them and then reported them to the execu- 
tive committee or board of directors months later. 

A. That happened in some instances. 

Q. And so it wasn't anything unusual. was it, 
that vou conducted a business transaction for the 
corporation without having a prior authorization 
from the board of directors or the executive com- 
mittee ? 

A. Well, on any major transaction, acted on br 
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the executive committee, we generally discussed it 
with the Board or immediately reported to them. 

Q. Now, this was a major transaction, wasn’t it, 
with Mr. Bercut ? A. Yes, it was. 

Q. Now, did you conceal the fact that you were 
engaged in this major transaction with Mr. Bercut 
from the other directors of the company ? 

A. No, we didn’t conceal it. 

@. Did you deliberately and with plan afore- 
thought enter into this transaction with Mr. Bercut 
with the idea in mind of not advising the board of 
directors concerning the transaction ? A. No. 

Q. Well, why was it, then, that you made the 
transaction at that time without getting, let us say, 
the prior authority of the board of directors? 

A. The only answer I can give to that is that 
the conditions and everything were becoming quite 
hectic at the time, and in our opinion some sort of 
a transaction should be worked out that would be 
profitable to both companies. | 

Q. Now, these discussions with Mr. Bercut ex- 
tended over a period of about sixty days, I think 
you said? A. I believe that was it. 

Q. Now, during all that period of time you and 
Mr. Maffei did not consult, outside of Mr. Heer. 
with any of the other directors concerning this 
matter? 

A. No, we worked it out, what we thought was 
in our best interests. We did it. 

Q. Now, did you intend to ask the approval of 
the board of directors? 
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A. Well, we certainly were not concealing it. I 
presume we did. 

@. You didn’t have in mind the fact that you 
weren’t—I will put it this way: Did you intend 
deliberately not to present this matter to the board 
of directors ? A. No. 

Q. Neither you nor Mr. Maffei? 

A. I certainly don’t believe Mr. Maffei did. I 
know I didn’t. 

@. And you didn’t? 

A. I didn’t do it with any deliberate intent and 
purpose, no. 

Q. And did you act, in making this transaction 
with Mr. Bercut, in the utmost of good faith so 
far as the affairs—so far as your representation of 
the holding company was concerned ? 

Mr. Scampini: Isn’t that asking for the conclu- 
sion of the witness? 

Mr. Goodman: Well, it might. 

A. I certainly believed I was acting in good 
faith. There was no secret. 

@. And you felt that you were doing the best 
job that you could for the holding company ? 

A. I had no other interest but doing the best 
job I could, whatever it was. 

Q. And that is what you felt that you were do- 
ing at the time, Mr. Arnold? 

A. As the circumstances existed, I could only 
act along what I thought was the best interests of 
the corporation. 
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Q. And from your own knowledge, do you think 
that that was the view—do you know, rather, that 
that was the view that Mr. Maffei held at the time, 
as a result of your discussions with Mr. Maffei? 

A. Well, yes. 

Q. Now, Mr. Scampini asked you this morning 
whether Mr. Bercut had asked you to call a meet- 
ing of the board of directors with respect to this 
matter. A. Yes. 

@. And you said he did not. 

A. No, not that I recall, I believe I said. 

). Did you have any discussion with Mr. Bercut 
with respect to the holding of a board of directors’ 
meeting of the company ? 

A. No, I believe I have already answered that; 
I don’t remember any such discussion. 

@. You never had any such discussion ? 

A. No, I don’t recall. 

@. Did Mr. Bercut make any comment upon the 
matter to you at all as to whether there should be 
a directors’ meeting ? 

A. Well, I don’t recall any such conversation. 

Q. Who prepared the agreement of January 8th, 
1941— the contract ? | 

A. That letter of agreement was—I am sure I 
dictated that. I think I dictated that right in my 
own office. 

Q. And after you had prepared it, you signed 
it as the secretary, did you not? 

A. Ag secretary, yes. 
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Q. And Mr. Maffei signed it as the president? 

A. That is correct. 

@. And you put on the corporate seal, didn’t 
you? A. I did. 

Q. And then did you deliver it personally to Mr. 
Bercut, or did you mail it to him, do you recall? 

A. No, I delivered it to Mr. Bercut. 

Q. Personally? 

A. Imean right in our office there. 

Q. Right in your office? 

A. Yes. I don’t think I went over to his office. 
It was right there. 

Q. Now, from the time of that agreement of 
January 8th, 1941, to August 20th, 1942, I believe 
you stated that there were no directors’ meetings 
of the company ever held? A. That is correct. 

Q@. And you continued during that period of 
time from January 8th, 1941, up to August 20th, 
1942, to act as the secretary and manager of the 
business affairs of the company, did you not? 

A. I continued in the same capacity. 

Q. Yes. And you continued, whenever it was 
necessary, to consult with Mr. Maffei, the president 
of the company ? A. Naturally. 

Q. You had discussions with him? 

A. Yes, naturally. 

Q. Did you consult with the counsel for the— 
with any counsel for the company at the time you 
entered into the agreement of January 8th, 1941? 

A. No, I did not. It ended up in purely a sale, 
—that 1s all. 
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Q. Are your relations with Mr. Maffei at the 
present time harmonious ? 

A. Oh, yes indeed. 

Q. There is no conflict between you? 

A. None whatsoever. 

Q. Have any threats been made to you with re- 
spect to this transaction ? A. Threats? 

Q. Yes, against you with respect to your testi- 
fying on behalf of the plaintiffs in this action? 

A. No, none whatsoever. 

@. None whatsoever ? 

A. No, none whatsoever. 

@. At the time of the transaction of January 
Sth, 1941, did you intend—did you have an honest, 
good faith intention, in executing the agreement of 
January 8th, 1941, to transfer the corporation’s 
shares for the consideration named therein to Ber- 
eut? ©“ <A. I mostly certainly did. 

Q. And did you consider at that time, as a trus- 
tee and officer of the corporation, that the deal was 
in all respects fair and proper ? 

A. I believe I have answered that before. 

Q. Well, did you? 

A. I certainly felt that it was fair under the 
circumstances that existed then, yes. 

@. And did you feel that you were making a 
proper and good faith transaction on the part of 
the company that you represented ? 

A. Iwas doing the very best I could. 
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Q. Just answer it ‘‘Yes’’ or ‘‘No.’”’ Just read it 
again, Mr. Reporter. 

(Pending question read.) 

A. Qh, yes. 

Q. Did you receive any consideration from any 
one for making the transaction, other than the con- 
sideration that is recited in that agreement of Janu- 
ary 8th, 1941? 

A. Most certainly and positively not. 

@. And did you receive any promises of any 


kind ? A. None whatsoever. 
@. From any one, to give you any considera- 
tion ? A. Not one fraction of a cent. 


Q. So far as you know, did Mr. Maffei receive 
any such consideration ? 

A. So far as I know, he most certainly didn’t. 
Whether I knew or not, he didn’t. 

@. And from your conversations and discussions 
with Mr. Maffei, would you say that at the time this 
transaction was entered into he believed that the 
' transaction was entirely fair and proper? 

A. He most certainly believed, as I did, that it 
was fair under the circumstances. We weren’t 
happy over it, naturally. 

Q. Did you enter into this transaction for and 
on behalf of the corporation with Mr. Bercut be- 
cause of any compulsion on the part of Mr. Bercut ? 

A. I have already stated that I probably ini- 
tiated the discussions. The only friendly contact 
that we had that was close to the picture was Mr. 
Bercut, and that is why I went to him. 
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Q. Because of the fact—I will put it this way: 
Is it a fair statement to say that because of the 
relationship which existed between you and Mr. 
Maffei and Mr. Bercut as a result of your connec- 
tions in the two companies, and because of his stand- 
ing in the business world and financial ability, that 
this transaction was consummated ? 

A. I will try to qualify the answer considerably, 
that, as I have said before, Mr. Bereut represented 
certain things that we didn’t have—financial ability 
and credit. 

Q. And there was no place else that you could 
go to, so far as you could see at that time, to get 
the means whereby you could keep these companies 
going? Is that right? 

A. When we had reached that point, without 
just shopping around, as I said, we went to some 
one who was connected with us and was friendly 
and had the things that I have just mentioned. We 
were trying to find a solution of our problems at 
the same time—both problems. 

Q. Now, it is stated in the complaint in this 
case that the Pacific Empire Holdings Company has 
aggregate liabilities, at the time of the filing of the 
complaint, in excess of $250,000.00. Now, who are 
the chief creditors of the holding company ? 

A. Well, the chief creditors of the holding com- 
pany are the Pacific Empire Corporation—that’s 
the largest one; that is some $160,000.00 or so. There 
is also about $70,000.00 owing to myself as liqui- 
dating agent of the City National Bank. 
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@. You mean that there is an indebtedness to 


the City National Bank? A. Liquidating. 
@. And you have been liquidating that com- 
pany? A. Yes. 


Q. In your official capacity as liquidating agent 
of the City National Bank there were some moneys 
owing you—is that it? A. That is right. 

@. And who else? 

A. Well, Edward Molkenbuhr, an _ attorney, 
$2400.00 or a couple of thousand, or something like 
that; and Kohler & Chase; Ellis & Hubner, 

Q. The attorneys? 

A. The attorneys. The Corporation Trust Com- 
pany a couple of thousand dollars; and miscella- 
neous small items and trade credits, I guess around 
a thousand dollars or so; Mr. Scampini four or 
five hundred dollars. 

Q. Well, you haven’t got many in regard to the 
number, then. It is the large amounts, 1s it ? 

A. Itis the large amounts. 

Mr. Seampini: The California Pacific Service— 
do you remember that ? 

A. Oh, I beg your mee: California Pacific 
Service, yes. 

Mr. Goodman: Q. What company is that ? 

A. That is the laundry company. 

Q. The laundry company? 

A. That is small—fifteen hundred dollars, some- 
where along there. 

Q. And there are some small miscellaneous trade 
creditors ? 
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A. Yes, about a thousand dollars—something 
like that. 

@. Scattered around here in San Francisco ? 

A. Yes, that is local—all small. 

Q. Telephone Company ? 

A. Well, it is still owing, I guess. 

Mr. Scampini: See if that will refresh your 
memory. (Handing paper to the witness. ) 

A. Well, I think I have just about got them now. 
Yes, eleven hundred in the Pacific National Bank; 
thirty-eight hundred to Henry Bercut. 

Mr. Goodman: Q. Henry Bercut? A. Yes. 

(). What was that? 

Mr. Scampini: Will you excuse me a moment? 

(Short recess. ) 

Mr. Goodman: Q. Any other substantial sums? 

A. About $600.00 worth of franchise taxes; Mer- 
chants Ice & Cold Storage Company, twenty-five 
thousand. 

Q. Is that a list of the creditors of the company 
there? 

A. Well, that is not exactly—it is just about a 
list, yes. The smaller ones are consolidated on here. 

Mr. Goodman: Is there any objection to having 
that attached to the deposition ? 

Mr. Scampini: No. 

Mr. Goodman: Well, then, let this be marked as 
an exhibit, this document which the witness has 
just referred to—let it be marked for identification. 

(Said document marked ‘‘ Defendants’ Ex- 
hibit for identification.’’) 
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Q. Now, you stated in your direct examination 
that when you originally—when you started the dis- 
cussions with Mr. Bercut, that you had at first in . 
mind that you would sell only a part interest of the 
holding company in the Merchants stock ? 

A. That is correct. 

@. And keep a minority interest ? 

A. That is correct. 

Q@. And that subsequently that idea was aban- 
doned, when you decided to sell all of the stock, 
when you finally arrived at the price of $35,000.00. 
Now, you did reserve, however, the right to retain a 
minority interest in the stock, did you not? 

A. A right to retain? 

Q@. Yes. Didn’t you include in the agreement 
for that purpose an option to repurchase within 
five years 20,000 shares—within two years 20,000 
shares at 50¢ a share? 

A. That was somewhat different from our origi- 
nal plan. After we arrived at the conclusion of the 
deal, we got the option to buy 20,000 shares, which 
would be 50¢ a share, yes. That wasn’t the original 
plan, of course. 

@. Yes. So that you could have retained the 
minority interest by exercising that option at any 
time within two years? 

A. If we were able to exercise it, yes, that is 
correct. 

@. It is the same thing in the long run as reduc- 
ing the price and selling a smaller amount of stock 
arithmetically, isn’t it? A. Well 
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A. Yes, about a thousand dollars—something 
like that. 

Q. Scattered around here in San Francisco ? 

A. Yes, that is local—all small. 

Q. Telephone Company ? 

A. Well, it is still owing, I guess. 

Mr. Scampini: See if that will refresh your 
memory. (Handing paper to the witness. ) 

A. Well, I think I have just about got them now. 
Yes, eleven hundred in the Pacific National Bank; 
thirty-eight hundred to Henry Bercut. 

Mr. Goodman: Q. Henry Bercut? A. Yes. 

@. What was that? 

Mr, Scampini: Will you excuse me a moment? 

(Short recess. ) 

Mr. Goodman: Q. Any other substantial sums? 

A. About $600.00 worth of franchise taxes; Mer- 
chants Ice & Cold Storage Company, twenty-five 
thousand. 

Q. Is that a list of the creditors of the company 
there ? 

A. Well, that is not exactly—it is just about a 
list, yes. The smaller ones are consolidated on here. 

Mr. Goodman: Is there any objection to having 
that attached to the deposition ? 

Mr. Scampini: No. 

Mr. Goodman: Well, then, let this be marked as 
an exhibit, this document which the witness has 
just referred to—let it be marked for identification. 

(Said document marked ‘‘Defendants’ Ex- 
hibit for identification.’’) 
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Q. Now, you stated in your direct examination 
that when you originally—when you started the dis- 
cussions with Mr. Bercut, that you had at first in . 
mind that you would sell only a part interest of the 
holding company in the Merchants stock ? 

A. That is correct. 

q. And keep a minority interest ? 

A. That is correct. 

@. And that subsequently that idea was aban- 
doned, when you decided to sell all of the stock, 
when you finally arrived at the price of $35,000.00. 
Now, you did reserve, however, the right to retain a 
minority interest in the stock, did you not? 

A. A right to retain ? 

Q. Yes. Didn’t you include in the agreement 
for that purpose an option to repurchase within 
five years 20,000 shares—within two years 20,000 
shares at 50¢ a share? 

A. That was somewhat different from our origi- 
nal plan. After we arrived at the conclusion of the 
deal, we got the option to buy 20,000 shares, which 
would be 50¢ a share, yes. That wasn’t the original 
plan, of course. 

Q. Yes. So that you could have retained the 
minority interest by exercising that option at any 
time within two years? 

A. If we were able to exercise it, yes, that is 
correct. 

Q. It is the same thing in the long run as reduc- 
ing the price and selling a smaller amount of stock 
arithmetically, isn’t it? A. Well 
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Q. In other words, it would be the same thing 
as if, instead if selling 78,000 shares of stock, you 
. were selling 58,000 shares of stock for $10,000.00 
less ? 

A. Well, if we were positive of being able to 
exercise it. That is the difference, of course. 

Q. Well, I am only asking you this question in 
connection with your statement that you wanted to 
retain a minority interest. 

A. Yes, that is correct. 

Q. Now, at the time of the—strike that out. In 
your testimony on Thursday you stated that you 
first—you started with the figure of $50,000.00 in 
discussing the matter with Mr. Bercut, and then on 
further examination this morning by Mr. Scampini 
you said that you had in mind—I think that was 
the words you used—$75,000.00 to start with. Did 
you ever discuss the figure of $75,000.00 with Mr. 
Bercut ? 

A. I thought we started at seventy-five—fifty or 
seventy-five thousand dollars. 

Q. Well, as I said, in your direct examination 
on Thursday you started with $50,000.00, and the 
first time that the figure $75,000.00 was mentioned 
was in the examination this morning. Now, I would 
like for you to clear that up and advise me whether 
or not you ever discussed with Mr. Bercut any fig- 
ure higher than $50,000.00—irrespective of what you 
and Mr. Maffei may have had in mind. 

A. Yes. Regardless of what I said—in our first 
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discussion that was my thought, and we started out 
with seventy-five. 

Q. Are you sure about that? 

A. I know that was the basis I was using in 
discussing it with Mr. Gaither here. He was trying 
to interest some one. I thought we started out at— 
now, I can’t 

Q. Well, are you sure? 

A. Well, I have—— 

@. Are you positive that that figure was the 
figure that you started out the negotiations with 
Mr. Bereut ? 

A. I think the first time that we started to talk, 
which was very casual, it was more or less to get 
Mr. Bercut’s interest—I thought I discussed sev- 
enty-five thousand. 

Q. Well, then, if you stated in the examination 
on Thursday that the starting figure was $50,000.00, 
are you desirous of changing that, or is your recol- 
lection just not clear on it? 

A. I didn’t mean to change it—either way. That 
is why I began this that way. If I stated that as 
a definite statement, that it was fifty—I am 
trying to refresh my memory. I had had conversa- 
tions over here at the bank at around seventy-five 
thousand, and I thought I probably started out the 
same way with Mr. Bercut. Now, I can’t—— 

@. At the time of the negotiations with Mr. 
Bereut—I will strike that out. You spoke of a lapse 
in the negotiations with Mr. Bercut. 
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A. Yes. 

Q. Do you recall? A. Yes, I do. 

Q. And correct me if I am incorrect in para- 
phrasing your statement—— A. Yes. 


Q. (Continuing:) you stated that Mr. Bercut 
abandoned or quit the negotiations and went away, - 
and then they were resumed ? 

A. Well, I don’t believe that I said that he aban- 
doned them, but he went away at the time on some 
vacation trip, I believe. 

@. Well, it was some fact, it was some matter 
that came up that you discussed that caused him to 
say he wanted to look into it further? Wasn’t there 
something to that effect ? 

A. Well, I think what you refer to is when he 
came back and we had some more meetings, and 
then he expressed that he was—well, he practically 
turned it down. | 

Q. Yes. Now, what was the factor that caused 
that? 

A. Well, the factor that caused that, that cre- 
ated some uncertainty, was a loss which we hadn’t 
realized, but it was threatened. Now, I mean the 
Merchants Ice & Cold Storage Company. 

Q. What loss? 

A. One of the customers—what they called Ben- 
nett & Layton; they were customers of the Mer- 
chants. 

Q. Is what you are referring to there the fol- 
lowing, namely, that the Bank of America 

A. Yes, that is it. 
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Q. (Continuing :) Was asserting a claim of 
some forty thousand dollars for collusion—— 

A. Releasing. 

Q. (Continuing:) in the abstraction and re- 
leasing of butter A. Thataisimehit. 

Q. (Continuing:) ——upon which the bank 
claimed to have warehouse receipts ? 

A. That is right. 

Q. And when that matter was called to the at- 
tention of Mr. Bercut, he said that he didn’t want 
to go through with it until he went into it further, 
or something of that sort ? 

A. Well, he wanted to go into it farther, yes. 

Q. So that at the time of the consummation of 
the transaction with Mr. Bereut, in addition to the 
other matters that you have referred to with respect 
to the financial condition of the Merchants Ice, there 
was a pending claim of some forty thousand dollars 
on the part of the Bank of America, wasn’t there? 

A. That was on account of this collusion between 
the employees of Merchants and Bennett & Layton. 
The butter was removed without a release. 

Q. By Bennett & Layton? A. Yes. 

Q. Now, besides that, another matter that was 
pressing was the claim of the Gas & Electric Com- 
pany for unpaid bills and their threat to cut off the 
gas and electricity; and likewise in the case of the 
Telephone Company ? 

A. Well, the Power Company wasn’t anything 
new; I mean that I had that trouble all the time I 
had been down there. 
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and L. R. Arnold, secretary-treasurer. 

Q. And wasn’t the Telephone Company press- 
ing too for a payment of their bill, and threatened 
to cut off service at that time? 

A. Well, now, I don’t recall about the Telephone 
Company, but I do about the Power Company. When 
I went into the Merchants, it was away up to a 
pretty large figure, and we cut it down to less than 
half, I guess, but then we were still having trouble 
with it—a lot of trouble. 

Q. Wasn’t it urged at one of the directors’ meet- 
ings of the Merchants Ice at or about the time of 
your negotiations with Mr. Bereut, by some of the 
directors, that Mr. Bercut be asked to take over 
the leadership of the Merchants Ice & Cold Storage 
Company ? 

A. Well, not some of the directors. One director 
asked that question—made that suggestion. That-is 
correct, yes. 

Q. Was there any discussion in one of the meet- 
ings—— A. Pardon? 

Q. Was there any discussion in one of the meet- 
ings of the Merchants Ice—directors’ meetings of 
the Merchants Ice? 

A. Well, this director made the statement or 
suggestion before the Board, while the Board was 
in session. The directors commented on it, but it 
was—well, it wasn’t in any way acted upon. I think 
Mr. Bercut declined at the time. I don’t know. 
There was nothing formal about it. 

Q. Did you consider it—strike that out. At the 
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time that you concluded the transaction with Mr. 
Bereut did you have in mind ealling a directors’ 
meeting of the holding company ? 

A. I may have had it in mind; I don’t know, 
but—— 

Q. Well, is there any reason that you didn’t call 
a meeting of the directors? 

A. I couldn’t give you any real reason why we 
didn’t, no. 

Q. I mean you didn’t have any plan in mind for 
not calling a meeting, did you? 

A. No. We certainly had no plan. We weren’t 
going to do that. 

Q. Now, in addition to the matters that I have 
asked you about as to the financial condition of the 
Merchants Ice at the time of the transaction with 
Mr. Bereut, there was another matter that was very 
pressing, too, wasn’t there? Wasn’t there a sub- 
stantial overdraft in the bank account? 

A. Well, not a substantial overdraft. There was 
—I think the only time that we were overdrawn at 
the bank was—I will try to explain it in this way: 
In other words, the legal borrowing limit with the 
bank, because of our other loan, was cut down, and 
we had operated by using the medium of trade ac- 
ceptances upon concerns whom we could obtain 
them from, to make up our direct borrowings, and 
then discounting those at the bank, and then we 
arranged for some outside financing with a finance 
company here that was friendly to the bank. We 
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had no way of keeping down below their limits, and 
at one time we had to—we were right up to the 
limit, and instead of loaning they carried the over- 
draft; in other words, we always had that ceiling 
that we had to keep under. 

@. Did you know as a matter of fact that there 
was an overdraft of approximately $8,000.00 at the 
time of the conclusion of this transaction on Janu- 
ary 8th, 1941, with Mr. Bercut? 

A. I didn’t think it was that large. I thought it 
was three or four thousand dollars. This is on a 
particular day that I recall; it happened to be a 
payroll day, too. | 

Q. .It was many, many years since there had ever 
been a dividend on the preferred stock of the 
Merchants? A. Yes, many years. 

@. How many years? 

A. Well, I think the records show it was since 
1927—yes, 1927, I think was the date. It was a 
cumulative stock—preferred stock. 

@. Were there many stockholders of the Pacific 
Empire Holdings Company ? 

A. Oh, I’d say somewhere about—somewhere 
about 8,000, I guess. 

Q. And who sold that? Did you have an under- 
writer that sold that stock? 

A. Well, I don’t think you would eall it an un- 
derwriter. All the stock was sold by a brokerage 
firm, 

Q. What was the name of the brokerage firm? 
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A. That was Frederick Vincent & Company. 
That was before my time. 

Q. At the time of your negotiations with Mr. 
Bereut, aside from Mr. Gaither of the bank—of the 
Pacific National Bank—can you name any other 
individual, firm or corporation whom you had in 
mind or to whom you could have gone in order to 
dispose of the stock of the Merchants Ice and get 
the new management for it? 

A. I had no one in mind that I knew we could 
definitely do that, no. Is that your question? 

®. After the transaction was consummated with 
Mr. Bercut—strike that out. I will reframe it this 
way: After the consummation of the transaction 
with Mr. Bereut, did you ever discuss the transac- 
tion with Mr. Webb Richards, one of the directors? 

A. I discussed it with Mr. Richards, that it was 
—that the deal was—that we had been working on 
was concluded. I don’t believe that I ever told him 
the details of it. 

Q. Did you have any reason for not telling him 
the details? 

A. No reason, other than the fact that we didn’t 
hke to tell the world that we had lost our main 
asset, you might say. 

Q. Well, he was a director of the company ? 

A. He was a director, yes. As I have stated be- 
fore, he knew that there were negotiations going on. 

@. And he knew that the stock had been sold, 
didn’t he, Mr. Arnold ? A. Yes. 


854 Thomas H. Wingate vs. 


(Deposition of Lloyd R. Arnold.) 

Q. Is that true in the case of Mr. Ryerson, too? 

A. I don’t believe that either of them knew that 
all the stock was sold, no. 

Q. Well, they knew of the transaction with Mr. 
Bereut ? 

A. They knew that the transaction that we were 
negotiating had been concluded, yes. 

Q. And how about the gentleman from down 
across the bay, the farmer Giachino? 

A. Gniachino—I don’t believe that I have had 
any conversation with him at all since that time. 

Q. How soon after the consummation of the 
transaction did both Ryerson and Webb Richards 
know that the deal had been consummated? Very 
shortly thereafter ? 

A. Iwill have to answer that this way: That we 
were trying to get the Frostcraft Corporation going, 
and needed capital. We had been drawing pretty 
heavily on the laundry, and I think the laundry 
wanted some extra cash, and I had told them that 
we were working on a transaction that we hoped— 
if it worked out, why, it would do the things that we 
were trying to do. That was the same as I have 
mentioned here. . 

Q. Now, the company owed—the holding com- 
pany owed some money to the Merchants Ice at the 
time of this transaction, did they not? 

A. That is correct. 

Q. You didn’t quite answer my question, Mr. 
Arnold, as to how soon after the transaction you 
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informed Ryerson and Webb Richards that the deal 
had been consummated. 

A. Well, I don’t know exactly. I know that we 
—I must have told Mr. Richards reasonably soon 
thereafter—I can’t tell you when; but Mr. Ryerson 
was away, and I probably didn’t tell him until next 
time I saw him. 

Q. Well, in either or both events, is it fair to 
say that it was within a month or two afterwards, 
at the latest ? 

A. Oh, I would say a couple of months probably, 
yes. 

Q. Did any director of the company ever request 
a meeting of the board of directors for the purpose 
of taking any action with respect to the Bercut 
transaction ? 

A. Not that I know of—at least not to me. 

Q. Not to you. Now, what is your best knowl- 
edge as to the market for the Merchants Ice & Cold 
Storage Company preferred stock at the time of 
this transaction ? 

A. The best price—you mean market price? 

Q. Market price. 

A. The only price that I know would be a small 
lot price with unlisted brokers, or a broker special- 
izing in unlisted securities. I guess the preferred 
stock—I have seen it as high as two and a half, 
two seventy-five. 

Q. No, I mean in January, 1941. 

A. Well, that would be according to whatever 
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and L. R. Arnold, secretary-treasurer. 
the last sale was around then. I am frank to say I 
don’t know what the published price was. 

Q. Do you know whether or not Mr. Maffei made 
a sale of stock at around 50¢ a share around, or 
shortly after January, 1941? 

A. I don’t reeall anything. If he did, he didn’t 
mention it to me, I don’t think. You mean some of 
his personal holdings? 

@. Yes. You didn’t hear about it, did you? 

A. No, I don’t reeall of any, I don’t believe, no 
—not unless he could have mentioned it to me and 
I didn’t pay any attention to it. It wasn’t any- 
thing that the company had anything to do with. 

@. It is alleged in this complaint that these 
shares of stock had a value of over half a million 
dollars at the time of the transaction with Mr. Ber- 
eut ? A. Yes. 

@. Did you consider that that was a fair value 
for this stock at that time? 

A. The value that we speak of, of course, was 
supposed to be—it is a fair book value of that stock 
of that corporation. It is an accountant’s valuation 
of it. It is not a market value, I don’t assume, 
but 

Q. Well, what would you say was the fair mar- 
ket value of the stock at that time? You were 
president of one company and secretary of the 
other, and unquestionably kept in touch with 
brokers. 

A. Well, I know, naturally, what—or in the 
neighborhood of what the market price was in small 
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lots of preferred or common stock, which I have 
commented on here. 

Q. How about the common stock? What would 
you say was the fair market value at the time—— 

A. Are you just talking about individual shares 
or what? On an unlisted stock, what I am getting 
at is that there is no—there is no fair market value, 
I mean 

Q. Do you think vou could have gotten anybody 
at that time—have you ever heard of anybody that 
would pay as much as 50¢ a share for the common 
shares in January, 1941? 

A. Not to go out in the market and pick it 
up, no. 


Q@. And what would you say was—what in your 
Opinion was the book value of the stock at that 
time ? 

A. Well, the book value of a stock—it would not 
be my opinion or anybody else’s. It would be differ- 
ent—I mean it has to be—— : 

Q. You mean just according to 

A. Just according to your net worth after set- 
ting aside your liabilities and finding the valuation 
of the physical properties that are on the books. 

Q. Well, in January, 1941, you were president 
of Merchants Ice and secretary and manager of the 
affairs of this holding company 

Mr. Scampini: Now, just a moment. There is no 
evidence that he was manager of this company. 

Mr. Goodman: Oh, yes, he has testified to it. 
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Mr. Scampini: No. He was president and secre- 
tary | 
Mr. Goodman: Well, let’s not argue about it. 

Mr. Scampini: Well, let’s not assume something 
that is not in evidence either. That is a conclusion. 

Mr. Goodman: Q. From your familiarity with 
both companies, is it a true statement to say that 
the fair value of this stock was as much as a half 
million dollars ? 

Mr. Scampini: By ‘‘this stock’’ you mean the 
whole 78,000 shares, Mr. Goodman ? 

Mr. Goodman: Yes, 78,000 shares. 

A. I will have to answer that this way: Every 
act on behalf of the holding company to protect 
that investment over a period of years hag been 
based upon the belief that we believed in that value 
and its potential value; otherwise we would not have 
been liquidating other assets to preserve it. The 
control of a company of that size is a value that 
has no relation whatever to the market price on its 
stock, unless it were presumably an active listed 
stock, I would assume, on a regular stock exchange. 

Q. Well, if you thought the stock was worth a 
half million dollars, you wouldn’t have sold it for 
thirty-five thousand ? 

A. Well, we most certainly would not have sold 
the stock for thirty-five thousand if we could have— 
in other words, everything that we considered was 
its potential value and its value to that corpora- 
tion, and it was certainly worth lots more than 
thirty-five thousand. 
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Q. You couldn’t get anybody to buy it for that, 
of, course ? 

A. At what figure? The half million, you mean? 

Q. Oh, yes, or any figure any such size as that. 

A. I had not been able to. 

Q. Now, you don’t want to put yourself—or do 
you want to put yourself on record here as attach- 
Ing any real value to the stock of this corporation, 
which had been in great difficulties over all these 
years and that had been milked by its officers and 
directors and huge sums taken from it over many 
years until it was on the verge of complete collapse 
in January, 1941—you don’t want to put yourself 
on record with respect to the stock of that corpo- 
ration as having any real value at that time, do 
you? A. Well, yes, I do. 

Q. Oh, you do? A. Yes. 

Q. And that is the reason why you sold it for 
$35,000.00 to Mr. Bercut ? 

A. No, no, that isn’t the reason. 

Q. Well, what pressing demand was it 

A. Let’s put it this way 

Q. What pressing demand on the holding com- 
pany was there? Why did the holding company 
want to sell this stock at that time? 

A. Well, our major asset was in a position of 
being—give me that question again. 

Q. Isay what pressing demand was there against 
the holding company in January of 1941 that made 
it essential that you sell the stock of the holding 
company ? 


860 Thomas H. Wingate vs. 


(Deposition of Lloyd R. Arnold.) 

Mr. Secampini: Of the holding company? 

Mr. Goodman: Q. To sell the stock of the Mer- 
chants Ice Company. 

A. Well, it was the combination of reasons that 
I have already given here. 

Q. Well, wasn’t the main reason why you sold 
the stock, to get the Merchants Ice rehabilitated ? 

A. In order to protect the investment of the 
holding company—that was it, yes. 

Q. And if there was no 

A. That was the main thing. 

@. And there was no demand on the part of any 
one against the holding company which made it 
necessary for you to sell the stock of Merchants 
Tee, was there? 

A. No, we had plenty of obligations, but that 
wasn ’t——— 

Q. Well, in so far as those obligations were con- 
cerned, any one of the creditors could have put you 
into bankruptcy, couldn’t they, and have sold out 
your assets? You weren’t doing the holding com- 
pany in that sense any particular constructive good, 
were you, by selling the stock? 

Mr. Scampini: Aren’t we engaged in a debate? 

Mr. Goodman: Well, I supppose so—maybe so. 
I think your criticism is justified; but let me ask 
just one more question on that subject. 

Q. The main purpose of making this transaction 
with Mr. Bereut, Mr. Arnold, was to bring about 
the rehabilitation of the Merchants Ice & Cold Stor- 
age Company? Wasn’t that it? 
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A. Yes. I would like to qualify that, though, in 
this way. Bear in mind that our negotiations, as I 
said before, that we had centered our whole pro- 
gram on developing the Merchants, and in initiating 
these conversations it was for the purpose of doing 
the things that I have already stated here—bring- 
ing In money and credit to rehabilitate the Mer- 
ehants; likewise to help ourselves, because we had 
hoped to have participation in that, but when we 
ended up on our transaction we didn’t have it. 
 Q. But if you sold your stock you didn’t have 
any further participation in Merchants Ice, did 
you? 

A. Not unless we could have exercised the option 
there. 

Q. Now, in addition to the service that that did 
to the Merchants Ice—the making of this deal—it 
was also very important for the holding company 
to make it for another reason, wasn’t it, besides 
any claims or demands or obligations of the holding 
company ? A. I don’t get what you mean. 

Q. I will reframe that question. To sum up: 
Your object in making the deal with Mr. Bercut 
was to bring about not only, as you put it, the re- 
habilitation of the Merchants Ice, but having in 
mind all the factors that you have described, the 
saving of the holding company as well? 

A. Yes, that is correct. 

Mr. Goodman: I would like to have the minute 
books offered in evidence on this deposition as a 
part of the deposition. 
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Mr. Scampini: All right. Let them be deemed 
read, and we can read from the books. 

Mr. Goodman: It may be stipulated that the four 
minute books which have already been offered for 
identification, as well as the account books—— 

Mr. Scampini: I am perfectly willing to offer 
them. Of course, I couldn’t offer them yet. 

Mr. Goodman: That is right. Let’s make the 
stipulation this way: It may be stipulated that the 
four minute books that have been offered for iden- 
tification may be considered as introduced in evi- 
dence, or admitted in evidence, and that the books 
may remain in the custody of Mr. Scampini, with 
either side having the right to access to them. 

Mr. Scampini: That is so stipulated. This is 
off record. ; 

(Discussion off record.) 

Mr. Scampini: Let the stipulation run, that the 
current records of Pacific Empire Holdings and the 
general ledger and journal of said corporation 
which have been offered heretofore as plaintiffs’ 
exhibits, whatever they were, for identification, 
may also be retained in the custody of Mr. Scam- 
pini, but that either side may have access to them 
and examine them at all reasonable times. 

Mr. Goodman: Just one or two more questions 
and then I will be through. 

Q. You stated in your direct examination on 
Thursday that you caused the election, or, rather, 
the holding company caused the election of Mr. 
Bercut as a director of the Pacific National Bank? 

A. Yes. 
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@. Now, do you or do you not know whether Mr. 
Bercut had acquired some stock in his own hame 
in the Pacific National Bank? 

A. Well, he may have acquired some, but—— 

Q. Prior to or at the time—— 

A. Yes,I think that he did, now that vou mention 
it; but what I meant to say is that Mr. Maffei and 
myself had the discussions with Mr. Gaither about 
Mr. Bercut as a new director there. 

Mr. Goodman: That is all. 


Redirect Examination 

Mr. Scampini: Q. Now, Mr. Arnold, Mr. Good- 
man asked you what pressing obligation did the 
holding company have which compelled it to, or was 
sufficient in and of itself to compel you to make this 
deal with Mr. Bereut; and I am now asking you, 
isn’t it a fact that the compelling obligation which 
finally prompted you to make this deal with Mr. 
Bercut was the necessity of obtaining $25,000.00 for 
the purpose of repaying that amount to the Mer- 
chants Ice & Cold Storage Company ? 

A. That was part, yes. In other words, the basis 
of our original discussions—it was to pay that off 
and remedy the entire thing at once and rehabili- 
tate the Merchants. 

Q. Now, by ‘‘rehabilitate the Merchants,’’ do 
you mean that you had to pay to the Merchants 
$25,000.00 ? A. At least that. 

Q. Well, was that what you paid to the Mer- 
chants as a result of this transaction? 
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A, That is right. 

@. Was that in repayment of certain moneys 
which the holding corporation had borrowed from 
the Merchants ? A. That is correct. 

Q. And is that what you meant by ‘‘rehabilitate 
the Merchants’’? 

A. That would go a long ways toward that, yes. 

@. Well, did you do anything else as a result of 
this transaction which would have any bearing upon 
the rehabilitation of the Merchants? 

A. On that one transaction, you mean? 

Q. Yes. 

A. The only thing that would out of the pro- 
ceeds of that would be the $25,000.00 that we paid 
to the Merchants. 

(. Then what else did the holding company do 
that had for its purpose the rehabilitation of the 
Merchants, as a result of this transaction? What 
else other than paying to the Merchants $25,000.00 
from the consideration received from the sale of the 
stock ? 

A. We ourselves didn’t do anything, because we 
parted with our interest. 

Q. What was the holding company going to do 
looking towards the rehabilitation of the Merchants 
as a result of this transactiion ? 

A. I don’t get your question. 

Q. That is a very simple question, isn’t it? 

A. We wanted to pay off some obligations. 

Q. To whom? 
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A. We reduced our bank loan five thousand. 

Q. All right. And what else? 

A. And I think all of their charges, trust charges 
and interest, which was delinquent, was about— 
that ran it up to about eight thousand. We paid 
the landlord some money. I don’t recall just what 
it was. 

Q. What else did the holding company get as a 
result of this transaction ? 

A. It got nothing else other than the thirty-five 
thousand. 

@. Did you ameliorate the condition of the hold- 
ing company as a result of this transaction? Did 
you improve it any? A. Very little. 

@. Did you improve it any at all? 

A. Well, now, wait a minute—as a result of this 
transaction we naturally did not improve it, no. 

Q. Well, as a result of this transaction you lost 
an asset ? A. That is right. 

Q. Which was carried on the books of the cor- 
poration at cost, wasn’t it? 

A. That is right. 

Q. In excess of half a million, wasn’t it? 

A. We carried it on our books in excess of half a 
million dollars. 

Q. Was that what it cost the holding company 
throughout this period of years—this block of stock? 

A. I think if we added everything up, it prob- 
ably would cost that. 

Q. Yes. As a result of this transaction you got 
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$35,000.00, of which $25,000.00 was paid right back 
into the Merchants Ice & Cold Storage Company ? 

A. That is. correct. 

Q. And the other $10,000.00 was kept clear by 
the holding company—is that right? 

A. That is right. 

Q. And you were minus the half million dollars? 

A. We were minus the investment, yes. 

®. Now, what would the transaction have accom- 
plished with respect to rehabilitating the Merchants 
—what did it accomplish in that respect ? 

A. We no longer had any interest in the Mer- 
chants, so as an investment it didn’t accomplish 
anything for us. 

Q. I am asking you now, what did it accom- 
plish in regard to rehabilitating the Merchants, 
which you say you had in mind as a motive for 
making the transaction? 

A. I will have to go back to our original dis- 
cussions—that we had hoped to associate ourselves 
with some one—in this instance Mr. Bereut—who 
could lend it or give it the things like credit and 
capital which it needed—working capital which we 
didn’t have. We did want to maintain a position, 
which we did not expect to be a majority, but it 
was probably going to be a minority. That was the 
basis of all our discussions, yes. 

Q. By ‘‘minority’’, do you mean just a little bit 
less than half of 78,000 shares? Is that what you 

mean? 
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A. I would say a little less than half, yes. 

Q. Now, I will ask you again, what bearing did 
this transaction have with respect to the objective 
of rehabilitating the Merchants Ice & Cold Storage 
Company? What did it do in that respect? 

A. As a result of that deal it did those things, 
but we didn’t participate. 

Q. Well, who did? A. Mr. Bereut did. 

Q. Mr. Bereut. You mean the new management? 

A. The new management, yes. 

Q. All right. Now, could you not have appointed 
a new management of Merchants Ice & Cold Stor- 
age Company without selling the stock? 

A. If we had the ones who were willing to do 
that. 

Q. Well, answer my question ‘‘Yes”’ or ‘‘No.”’ 

A. I could have appointed them. 

Q. Yes. A. If I knew who could do that. 

Q. Now, did you ever—Mr. Bercut at that time 
was a director of the Merchants Ice & Cold Storage 
Company, was he? A. That is correct. 

Q. And he was elected to that office by the stock 
that the holding company owned—is that correct? 

A. That is right. 

Q@. And at one of the meetings I understand 
you to say one of the directors—I don’t know 
who—— 

A. Mr. Schinneller, I believe. 

Q. (Continuing) : Mr. Schinneller suggested 
that you should resign ? A. Yes. 
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Q. And Mr. Bercut should be president—didn’t 
he? A. Yes, that is right. 

Q. Why didn’t you resign? 

A. I don’t believe that we had started our con- 
versations with Mr. Bercut yet. 

Q. I am asking you why you couldn’t have ap- 
pointed Mr. Bereut president of the Merchants Ice 
& Cold Storage Company? 

A. I believe Mr. Bereut declined that day. 

@. Did you ever offer to appoint him president? 

A. After that subject came up, I think we asked 
Mr. Bereut how about it. 

«. And what did he say? 

A. I think he declined. 

@. Did you approach him with respect to the 
negotiations with the idea in mind of changing the 
management of the Merchants Ice & Cold Storage 
Company as part of the transaction ? A. Yes. 

Q. Did you suggest to him that if he bought a 
majority of the stock you would resign and he could 
become the president and general manager of the 
Merchants Ice & Cold Storage Company? 

A. Yes. 

@. What did he say to that? 

A. Well, he was agreeable to it. 

Q. Why didn’t you do it? Why didn’t you re- 
sign and appoint him president? 

A. Well, I thought you were discussing this 
transaction that we worked out with him. 

Q. Well, I am talking about the beginning of 
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the transaction, where you offered a partnership 
situation. 

A. Oh, that is what I am talking about. Well, 
as our discussions got farther along we couldn’t 
arrive at any agreement at the basis that we had 
started out on, which was, to wit, to associate 
ourselves—in other words, step into a minority posi- 
tion and have Mr. Bercut take the majority position 
and—— 

Q. Well, why couldn’t you arrive at it? 

A. Mr. Bereut wasn’t agreeable to put up the 
money that we wanted. 

Q@. How much money did you want? 

A. Well, we started out with seventy-five thou- 
sand. 

Q. For half the stock that you owned—is that 
right ? 

A. That was the basis of our conversation. 

Q. Did you consider that to be a fair value of 
such a block of stock ? 

A. I thought it was a fair approach in starting 
to accomplish the things that we were attempting 
to do. 

Q. Would you please answer my question? I 
asked you whether or not you thought that the 
figure of $75,000.00 for half of the stock that the 
holding company owned was, in your opinion, a 
fair value at that time? A. Yes. 

@. Then why did you come down to $35,000.00 
for all of it? 
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A. Because Mr. Bercut wasn’t interested in put- 
ting up that amount of money. 

Q. Did Mr. Bercut say he would pay not a cent 
more than thirty-five thousand ? 

A. At first we got to fifty thousand, and then 
down to thirty-five thousand. 

Q. Why did you come down to fifty thousand ? 
Why did you come down to fifty thousand ? 

A. In order to accomplish the things we were 
trying to do. 

@. J am asking you, why did you come down to 
a valuation of fifty thousand dollars for a majority 
of all the stock you owned, if at the beginning you 
thought seventy-five thousand dollars was a reason- 
able value ? 

A. Because Mr. Bereut wouldn’t pay that figure. 

@. In other words, Mr. Bercut’ thought it was 
too high? Is that right? 

A. Well, that is correct. 

Q. All right. Then why didn’t you say so? 

A. I don’t know just what you are getting at. 

Q. ‘Well, when you came down to fifty thousand 
what did Mr. Bercut say to that figure? 
He wasn’t satisfied with that figure. 
Did he say that was too high ? 
Yes, that was too high. 
Did you come down to forty thousand ? 
No, I don’t think go. 
Did you come right down immediately next 
to fein thousand ? 
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A. I believe Mr. Bercut stated thirty-five, and 
I said, ‘‘We ought to have more so that we can 
pay off some of the obligations of the holding com- 
pany.’”’ 

Q. And what did he say to that? 

A. Thirty-five thousand was his top figure. 

Q. For how many shares? 

A. All of it—we to get our option to buy back 
twenty thousand. 

Q. Now, when you told Mr. Bercut that. you 
wanted more money than thirty-five thousand so 
that you could pay off some of the obligations of 
the holding company, in view of the fact that the 
holding company was almost a half million dollar 
asset, what did he say to that? 

A. Well, he didn’t say any more. 

Q. Did he say to you that the obligations of the 
holding company were none of his business ? 

A. I can’t say that he said that, no. 

Q. Well, how did he put it, if he said anything 
at all? 

A. The only thing I can say is that, no matter 
what we would discuss or say, we couldn’t get Mr. 
Bercut to pay any more for it. 

Q. And who suggested the option for 20,000 
shares at 50¢ a share? A. I suggested it. 

Q. Didn’t you ask for an option of half of the 
78,000 shares? You said you wanted to keep a 
minority position, didn’t you? 

A. I said that we wanted to keep a minority 
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position. That was before we got to the point of 
discussing an option to repurchase. 

Q. Who fixed the number of shares to be op- 
tioned ? 

A. As a result of our conversations we arrived 
at an arbitrary figure of twenty thousand. 

Q. Well, did you ask for more? 

A. I don’t remember. There were a lot of con- 
versations here. I probably did ask for more, but 
I can’t positively state. 

@. Weren’t you interested in keeping a minority 
position in the company ? 

A. I wanted to get an option to buy all that Mr. 
Bercut would be agreeable to letting us buy. 

Q. Who fixed the number of shares at twenty 
thousand? Did Mr. Bercut say to you that it was 
the most he would option back to you? . 

A. That was the most we could get, or I cer- 
tainly would have got an option for more. 

Q. Would you have taken an option for more if 
Mr. Bereut had been willing to give it to you? 

A. Yes, we would. 

Q. Did you try to get more than 20,000 shares 
under option from Mr. Bereut? 

A. Yes, I tried to get more. I know that. 

Q. Well, you certainly thought at that time that 
the stock was worth more than 50¢ a share, didn’t 
you? A. Yes, I did. 7 

Q. And you would have been willing to take an 
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option back for two years for all of this block of 
stock at 50¢ a share, wouldn’t you? 

A. If we could have got it, sure. 

@. Did you ask for it? 

A. I don’t believe that I asked for the full 
amount, no. 

@. Did you ask for more than 20,000 shares ? 

A. Yes, I asked for more. 

@. And Mr. Bereut refused—is that right? 

A. Yes, that is all I could get. 

@. All right. Now, who suggested the clause in 
the contract here reading as follows: 

‘It is further understood and agreed, in this 
connection, that all of the voting rights on the 
said 20,000 shares herein referred to shall re- 
main with Peter Bercut for a period of seven 
years from date hereof, whether or not the said 
20, one shares are purchased by the corpora- 
tion.’ 

A. Mr. Bereut said he sould have to have the 
‘voting rights. 

Q. So the option was given you subject to that 
stipulation—is that right? 

A. That is correct. 

Q. Who suggested the clause: ‘‘All rights and 
privileges of Pacific Empire Holdings, Ine., in con- 
nection with the 20,000 shares of common stock, 
hereinabove referred to are not assignable.’’? 

A. Mr. Bercut stated that. 

Q. Did he give you any reason why he wanted 
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this restriction on the right of the holding com- 
pany to buy back this 20,000 shares by prohibiting 
it from assigning the option ? 

A. No, I don’t recall any reason for it. In fact, 
I didn’t think much about it, I guess. 

@. Well, you mean to say that you paid no at- 
tention to that clause when you dictated it, Mr. 
Arnold? 

A. Imost certainly did pay attention to it. 

Q. Did it make any impression upon you when 
that clause was put in there? 

A. Mr. Bercut wanted it that way. 

Q. Well, why did he want it that way? Did he 
say at all? Did he give you his reasons? 

ise! No, I don’t think so. 

Q. Well, isn’t it a fact that he told you he didn’t 
want any one else to exercise this option but the 
holding company ? 

A. He said that he was giving that option to 
the holding company. 

@. Yes. A. The holding company only. 

Q. Yes. 

A. And that was the reason for putting it that 
way. 

Q. Didn’t you tell him when he made that state- 
ment, Mr. Arnold, that Mr. Bercut knew that the 
holding company could never exercise this option? 

A. Oh, well, that is a little different. Yes. I 
said this to Mr. Bercut—I said, ‘*Well, after all, 
I don’t know how we are going to get the ten thou- 
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sand, and furthermore we are still obligated to the 
Merchants. ’’ 

Q. And what did he say to you about that? 

A. I can’t recall what he said. 

@. Well, why didn’t you insist on having that 
option available to the holding company or any one 
else that the holding company might want to sell 
it to or assign it to? 

A. Because—I can only answer it this way, that 
we had to get the transaction over then, and I 
wasn’t going to raise arguments or conditions that 
were technical there. 

@. You mean you were in a hurry to close the 
deal? Is that it? 

A. Ihave already stated the reason—— 

Q@. Answer ‘‘Yes’’ or ‘‘No,’’ were you in a 


hurry ? A. Yes, I was. 
Q. And Mr. Bercut knew you were in a hurry, 
didn’t he? A. He did, yes. 


@. You told him so, didn’t you? 

A. Certainly. 

Q. You told him that these clauses were not fair, 
didn’t you? 

Mr. Goodman: He didn’t say that. 

Mr. Seampini: I am asking him if he did or did 
not. 

Mr. Goodman: Qh. 

A. I didn’t say that in so many words, but—— 

Mr. Scampini: Q. Substantially ? 

A. It goes without saying we wanted a block of 
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that stock to be retained by the holding company, 
retained by the option. We wanted all we could get. 
We got that. I have lost your question now. Did 
I answer it there? 

Mr. Scampini: Read the question, Mr. Reporter, 
and see if you can answer the question without 
jumping all over the field. 

(Last question read.) 

Q. Did you or did you not tell him that they 
were unfair? A. Not in those words. 

QQ. Well, what did you say to him? 

A. Itold him it wasn’t what we wanted. 

@. And what did he say to that? 

A. That it was all he could do. 

Q. And because of the pressure of circumstances, 
you felt that you should make the deal? Is that 
right ? A. That is it exactly. 

@. Now, when he told you that this was all he 
could do, did you ask for two or three days time in 
which to think it over? 

A. No, that was the final agreement. 

Q. Did you ask for two or three days time 
within which to see if the company could make a 
better deal anywhere else? A. No, I did not. 

Q. Did you ask for two or three days time in 
which to find out if the board of directors would 
approve this kind of a deal? 

A. No, I didn’t. 

Q. Did you deliver to Mr. Peter Bercut the 78,- 
358 shares of stock of the Merchants Ice & Cold 
Storage Company referred to in this agreement? 
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A. We delivered all but—I think there was a few 
shares we didn’t work out in this—1400 shares. 
Q. Where are the 1400 shares now? 
A. Mr. Will Morrish has them somewhere. 
Q. What is he doing with them? 
A. In the contract file there is an agreement 
where we—in other words, while Mr. Sherman was 
president of the Merchants, in order to get Mr. 
Morrish to come in—he was close to the Anglo, and 
we were having trouble with our loans there, and 
we wanted him to do so, and—well, he wanted a fee 
to serve on the board of directors and as a member 
of the committee down there, and we paid him. We 
started out with $100.00 a month, and I think it 
ended up with two hundred and fifty a month, and 
then as a part of the agreement—in other words, 
if he ever left the Merchants or our policies didn’t 
agree; it was a sort of mutual understanding that 
we should pay him the number of months. I can’t 
think how many. That agreement is around there 
somewhere. 
-Whose shares are these 1400 shares ? 

They belong to the holding company. 

What are they—preferred or common ? 

They are mostly common. 
. All the rest of the stock has been delivered 
to Mr. Bercut ? 

A. All the rest has been delivered to Mr. Bercut. 

Q. Now, you made some statements about the 
value of this stock on the market. Preferred stock 
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was worth from a dollar to two dollars and a half 
per share during the period 1938, ’39 and ’40—is 
that right ? A. The preferred stock ? 

Q. Yes. A. Yes. 

Q. Now, was the condition of the Merchants Ice 
& Cold Storage Company better or worse, substan- 
tially speaking, generally speaking, in 1938 or ’39, 


than it was in 1934? A. Yes. 
Q. Was it better or worse? A. In 7388? 
Q. Yes. A. Yes, it was better. 
Q. It was better than it was in 1934, wasn’t it? 
A. Yes. 
Q. The bond issue had been—— 
A. Oh, surely. 
Q. ' (Continuing :) had been deferred ? 
A. Yes. 
Q. 


And the company had been reorganized in 
the Federal Court—is that right? 

A. That is right. 

@. You had gotten a postponement of the ma- 
turity of your bonds? A. That is right. 

Q. And $40,000.00 a year of bonds had been paid 
off continuously since 1934—isn’t that right? 

A. That is right, up to the date of the reorgani- 
zation. 

Q. And thereafter they were paid off according 
to the indenture, weren’t they ? 

A. That is right. 

Q. And the interest had been paid right along? 

A. That is right. 
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Q. And the debts of the company in 1938 were 
less, were they not, than in 1934? 

A. They were less, yes. 

@. In other words, the company was much bet- 
ter, iN your opinion, was it not, financially speak- 
ing and also from an operating point of view, in 
1938 and ’39, than it was in 1934—wasn’t it? 

A. Most certainly. 

Q. Then I will ask you to take a look at this 
contract and see if you recognize it (showing docu- 
ment to the witness). A. Yes, I do. 

Q. What is that contract? I will ask it this way: 
Did you in 1934 agree to buy from Mr. Roussel, a 
director of Merchants Ice & Cold Storage Company, 
700 shares of preferred stock of Merchants Ice & 
Cold Storage Company for $11,200.00? 

A. We did. 

Mr. Goodman: Excuse me. That is 1934? 

Mr. Scampini: Yes. 

Mr. Goodman: I would like to object to that on 
the ground—well, let it go. Go right ahead. 

A. Yes, we did. 

Mr. Scampini: Q. Did you think that that was 
a fair value for that stock for 700 shares: of pre- 
ferred stock in 1934? A. Yes, I did. 

Q. And do you think that the sum of $10.00 a 
share for preferred stock would be a fair value for 
preferred stock in 1938? 

A. Yes, with all the accumulated dividends par- 
ticularly. 
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Q. Now, was the condition of the Merchants Ice 
& Cold Storage Company better or worse in Janu- 
ary of 1941 than it was in 1938, generally speak- 
ing? 

Mr. Goodman: Of course, that does call for his 
opinion. 

Mr. Scampini: Yes, I know; but when we come 
to opinions, I think you have gone into it quite at 
length. He was president of the company at the 
time. 

Mr. Goodman: Well, of course—I will make the 
objection it calls for hig opinion and—— 

Mr. Scampini: I will withdraw the question and 
reframe it. 

Q. In 1940 and 1941, you were president of the 
Merchants Ice & Cold Storage Company ? 

A. That is right. 

Q. You were also a director in 1938 and 1937, 
weren’t you? A. That is right. 

Q. You were generally familiar with the finan- 
cial and operating condition of the company 
throughout those periods of years, weren’t you? 

A. That is correct. 

Q. You knew the conditions of the company in- 
timately in 1938, ’39 and ’40, didn’t you? 

A. Yes. 

Q. You often loaned money to the Merchants 
Ice & Cold Storage Company from the holding 
company during that period of years? 

A. Many times. 
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Q@. And you examined the balance sheets and 
earnings statements with great scrutiny during that 
period of years, didn’t you? 

A. Iwas very familiar with them. 

Q. Now, I will ask you whether or not the 
financial condition of the company in January of 
1941 and its operating condition were better or 
worse than they were in 1938? 

Mr. Goodman: The same objection. 

A. The general financial condition was—its earn- 
ings were higher. The general financial condition 
of the Merchants was better. 

Mr. Scampini: Q. There were just some press- 
ing immediate problems—is that right ? 

A. It is a combination of the things I have men- 
tioned here. In a general way, its financial condi- 
tion—its general financial condition would have 
been better, yes. 

Q. And its earning position was better than it 
was in 1938, wasn’t it? 

A. 1939 I believe was our best year. 1940 wasn’t 
quite as high, but it was good. 

Q. I will ask you, was it worse in 1938? Instead 
of ‘‘was it better?’’ Was it worse? 

A. Was it worse in 1938? 

Q. In 1941—was it worse in 1941, at the end of 
1940, than it was at the end of 1938? 

A. I have just said its general condition was 
better. 

Q. All right. Now, if you thought that the rea- 
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sonable value Of preferred stock in 1938 was at 
least $10.00 a share, and it was $10.00 a share and 
more in 1934, then why did you agree to sell 12,000 
shares of preferred stock and 65,000 shares of com- 
mon stock for $35,000.00, Mr. Arnold ? 

A. Because of the pressure of circumstances 
that I have just testified about. 

Q. And not because you thought that was the 
reasonable value? 

A. Absolutely no. I thoroughly believed in the 
future of Merchants. 

Q. What would you think that the actual rea- 
sonable value of this block of stock, free from pres- 
sure, was in January of 1941? 

A. I believe in the value that we carried it at. 

®. Was that half a million dollars? 

A. I believed in that, or else we would not have 
carried it at that. 

Q. All right. But because of these pressing con- 
ditions you thought it advisable to sell the whole 
thing for $35,000.00? Is that right? 

A. That is correct. 

Q. And you never would have sold it in the ab- 
sence of those pressing conditions? Is that right? 

A. No, I would not. 

Q. All right. Now, Mr. Goodman asked you 
whether or not Pacific Empire Corporation lost the 
stock—whether the stock of Pacific Empire Corpo- 
ration lost its value when it lost the Pacific National 
Bank stock, which it did a few months ago, and 
you said yes. Is that right? 
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Mr. Goodman: No. 

Mr. Scampini: Maybe I misunderstood. I with- 
draw the question. I thought Mr. Goodman had 
asked you that question. Perhaps I misunderstood. 

Q. Did you have any other informal understand- 
ings with Mr. Peter Bercut with regard to an ad- 
ditional consideration besides that which is enumer- 
ated in this letter agreement ? 

A. None whatsoever. 

Q. Did you have any discussion with Mr. Peter 
Bereut about the Merchants Ice & Cold Storage 
Company wiping out the balance of the indebtedness 
of the holding company to Merchants Ice & Cold 
Storage Company ? 

A. In our conversation about this time I think 
I asked, probably, if something lke that could be 
done or should be done. 

Q. What did he say to you? 

A. Well, he would give it some thought. 

Q. Is that all he said to you? 

A. We didn’t have any understanding, written 
understanding or agreement on the subject. 

Q. Are you prepared to state under oath that 
the only understanding you had with Mr. Peter 
Bereut with respect to the sale and purchase of 
this block of stock is that which is enumerated in 
this letter agreement ? 

A. Except just what I have said, yes. 

Q. Well, what do you mean by ‘‘except just what 
I said, yes?”’ 

A. In other words, I think I made the statement 
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once myself that that—that those obligations should 
be written off or forgotten about, or something; it 
certainly wasn’t collectible. 

Q. Mr. Arnold, why wasn’t it collectible? 

A. Well, we didn’t certainly have the cash to 
pay for it then. 

Q. You didn’t have any assets left, did you? 

A. Not to speak of, no. 

Q@. When the Merchants Ice & Cold Storage 
Company went, why, the only real asset of the 
company went with it, didn’t it? 

A. The main asset left. 

Q. Was there anything left except the Pacific 
Empire Corporation stock ? 

A. No, except the laundry. 

Q. Well, the laundry, in which the company 
owned only 4714% ? A. That is right. 

Q. And you had pledged that to Howard Ellis 
as security for a debt, had you not? 

A. JI believe it was pledged then, yes. 

Q. And the Pacific Empire Corporation stock 
was worth money only while the holding company 
could pay its debts to the corporation? Is that 
right? A. That is right. 

Q. And the holding company had no more money 
with which to pay its debts? Is that right? 

A. That is correct. 

Q. So you couldn’t see any salvation for it—is 
that right ? 

A. I certainly couldn’t see very much, no. 

Q. So you made the deal with Mr. Bercut? 
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A. Certainly I did, yes. 
Mr. Scampini: I think that will be all. 
Mr. Goodman: I have a few questions. 


Recross Examination 

Mr. Goodman: Q. In addition to the other press- 
ing financial obligations of the Merchants Ice in 
January, 1941—that is, in addition to the ones we 
have already talked about heretofore—it is a fact, 
is it not, that the money was not available for the 
next payment of interest on the bonds? 

A. The next payment wasn’t due until April Ist, 
I believe, of each—— 

®. <A certain number of bonds were to be re- 
tired at that time, were they not, under the inden- 
ture? There was $40,000.00 worth of bonds—— 

A. Well, my hesitancy was—I was thinking that 
that came up the following year. The interest was 
coming due on April Ist. 

Q. And $40,000.00 in bonds had to be retired? 

A. Iam not sure of my dates on that. 

Mr. Scampini: Pardon me. Off record. 

(Discussion off record.) 


A. I was thinking it was the following year. I | 
may be wrong. 

Mr. Goodman: We will pass that for the moment. 

Q. This transaction that you referred to with 
Mr. Roussel in 1936, by which the shares were pur- 
chased—Roussel was a stockholder of the Merchants 
Ice, who wanted to get a job down there? Isn’t that 
the case? Isn’t that the situation that you are re- 
ferring to? 
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A. Well, if he ever wanted a job, I didn’t know 
that. 

Q. Wasn’t that the reason why they purchased 
his stock ? 

A. No, he was there, it seems to me, as a friend 
of Mr. Sherman—I don’t know. At least, he had 
been on the Board of the Merchants for quite a 
while. 

@. But that was a special transaction that was 
entered into with Mr. Roussel for some reason or 
another to acquire his stock, wasn’t it? 

A. Well, there was a block of stock that we 
wanted; we tried to get any that we could. 

Q. But there was some particular reason that 
caused the purchase of Roussel’s stock in 19386, 
wasn’t there ? 

A. We had—the holding company gave him an 
option, which then we took up later on—gave him 
the option in 1934, I believe it was, and took it up 
in 1936. 

Q@. What money was used to buy the Roussel 
shares of stock? Where did you get the money to 
pay for those shares? 

A. That was-all paid—that was paid from the 
Merchants, but charged to the holding company. 

Q. So that 

A. Iam not sure whether all the payments were 
that way, but I think the majority of them were. 

Q. But that is the way his stock was bought— 
that is the way his stock was acquired ? 
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A. Well, at that time the Merchants wag obli- 
gated to the holding company. 

Q. The Merchants had an obligation to the hold- 
ing company on loans 

A. Of the holding company to the Merchants, 
yes. 

Q. Now, when you were discussing this deal with 
Mr. Bercut—strike that out. Am I correct in say- 
ing that during the discussions with Mr. Bercut 
concerning this deal, that Mr. Bercut said that he 
would not be interested in making a deal for the 
purchase of this stock unless he was able to have 
the controlling interest and elect a board of direc- 
tors of his own choosing—that is, a majority of the 
board of directors? 

A. Well, he wanted to, yes. 

Q. And is it not also a fact that in connection 
with the same conversation that he stated that he 
did not want to have men who had been so unsuc- 
cessful in operating this company continue on the 
board of directors? A. Yes, he said that. 

Q. Now, at the time that you completed the 
transaction with Mr. Bercut, it is a fact, is it not, _ 
that you knew—that there was no other place that 
you knew of that you could make a deal for the 
holding company that would accomplish the pur- 
poses that you have stated you had in mind ? 

A. Yes, that is correct. 

Q. And you dickered back and forth with Mr. 
Devoto—or with Mr. Bercut, and as a result of 
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(Deposition of Lloyd R. Arnold.) 
dickering back and forth on the matter the final 
figure that was arrived at was $35,000.00 ? 

A. That is correct. 

Q. That was as high as Mr. Bercut felt he could 
so? A. As high ag he would go. 

Mr. Goodman: One other matter before we con- 
clude the deposition, Mr. Scampini. 

Mr. Scampini: Yes. 

Mr. Goodman: In the complaint the proceedings 
in Delaware are set forth. Are you willing to fur- 
nish us at our expense with copies of the Delaware 
proceedings ? 

(Discussion off record.) 

Mr. Goodman: Well, I think that is about all. 
Now, how about signing it ? 

Mr. Scampini: I have just two more questions. 


Redirect Examination 

Mr. Scampini: Q. Mr. Arnold, at the time you 
made the deal with Mr. Bercut, Mr. Chase was a 
large creditor of the holding company, was he not? 

A. Yes, he was. 

Q. Did you ever go upstairs to see Mr. Chase 
and find out whether he would be willing to pay 
you a higher price than $35,000.00 for this block 
of shares? A. No. ' 

Q. Sometime during the course of your business 
affairs with Mr. Chase, which I understand ran 
over a long period of years—— A. Yes. 

Q. (Continuing:) Mr. Chase had told you 
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(Deposition of Lloyd R. Arnold.) 
whenever you would be ready to dispose of Mer- 
chants Ice he might be interested ? 

A. I don’t know whether he said it in those 
words. He said something about his interest in the 
Merchants, yes, and he was upset when he found 
that we had sold it. 

Q. Now, did you ever ask Mr. Joseph I. Me- 
Inerney whether he would be interested in paying 
more than $35,000.00 for this block of shares? 

A. No, I didn’t. 

@. During the period of time that you had been 
associated with Mr. McInerney—strike that out, Mr. 
Reporter, please. Mr. McInerney from time to time 
had loaned the holding company money, had he not, 
from 1934 until 1940? A. Yes. 

Q. From time to time he had loaned money for 
the use of the Merchants Ice & Cold Storage Com- 
pany, had he not? A. Yes. 

@. In fact, one of the principal installments on 
the bond issue of the Merchants Ice & Cold Storage 
Company was made by the holding company bor- 
rowing from Mr. McInerney the proceeds? Isn’t 
that right ? 

A. I don’t know whether we borrowed the full 
amount for the sinking fund requirement—— 

Q. Was it interest? 

A. Incidentally, I know definitely that we bor- 
rowed the taxes once. 

Q. Yes. 

A. And we borrowed to make up on the interest. 
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(Deposition of Lloyd R. Arnold.) 

Q. Now, the holding company had bought a large 
block of stock in the Merchants Ice & Cold Storage 
Company from Mr. McInerney, had it not? 

A. Yes, we did. That was our original meeting. 

Q. And Mr. McInerney was attorney for the 
Merchants Ice & Cold Storage Company after I 
resigned, wasn’t he? 

A. Yes, he was—that is, his office of McInerney 
& Vueinich. 

@. He was quite familiar with the financial con- 
dition and operating condition of the Merchants Ice 
& Cold Storage Company, wasn’t he? 

A. He was familiar with it all right. 

Q: Isn’t it true that sometime during the last 
two or three years in one of your discussions with 
Mr. McInerney, that he advised you that he might 
be interested in the event that you were 

A. Yes, he did. 

Q. Did you take it up with him after Mr. Ber- 
eut told you he wouldn’t pay you more than $35,- 
000.00? A. No, I didn’t. 

Q. In the course of years that Mr. Scampini 
was a director of the Merchants Ice & Cold Storage 
Company and also an attorney for the company, 
isn’t it true that Mr. Scampini told you on numer- 
ous occasions that in the event the holding company 
should ever have to sell that block of stock, that he 
or some of his associates might be interested in it? 

A. Yes, you always expressed interest in that. 

Q@. And when it came to selling this block of 
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(Deposition of Lloyd R. Arnold.) 

stock to Mr. Peter Bercut, at that time Mr. Scam- 
pini was a creditor of the holding company, wasn’t 
he? A. Yes. 

Q. Did you come over to discuss with Mr. Scam- 
pini the advisability of selling this stock or ask 
him whether he would be interested in it? 

A. No, I didn’t. 

Q. Now, isn’t it true that after you sold this 
block of stock to Mr. Peter Bercut, that Mr. Scam- 
pini met you and Mr. Maffei on one occasion on 
the street and asked you what was behind the deal 
of the holding company and Mr. Peter Bereut that 
he had read in the newspaper ? 

A. I do remember meeting you on the street, 
yes. 

@. And isn’t it true that you and Mr. Maffei 
told Mr. Scampini at that time that you had only 
sold a majority holding and that you retained a 
minority holding in the Merchants Ice & Cold Stor- 
age Company? 

Mr. Goodman: Of course, this is cross-examina- 
tion of your own witness, and also calls for 

A. We told you that we had sold the majority 
of our holdings, and that we had retained some, yes. 

Mr. Scampini: Q. That is right. And the first 
time that Mr. Scampini, so far as you know, dis- 
covered the true facts was when you came here with 
Mr. Maffei and discussed this whole picture with 
me when you received this letter from Mr. Wingate? 
Isn’t that nght? 
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(Deposition of Lloyd R. Arnold.) 

Mr. Goodman: I will object to that as calling 
for a conclusion, and cross-examination. 

Mr. Scampini: Yes. I will withdraw the ques- 
tion. That is all. 

Mr. Goodman: I think that is all. 

Mr. Scampini: Another question—just a minute. 

Q. Isn’t it true that you told Mr. Richards and 
Mr. Ryerson, Mr. Arnold, after the deal was made, 
that the Merchants Ice & Cold Storage Company re- 
tained a minority interest therein ? 

Mr. Goodman: The same objection. 

A. Without going into the details of the trans- 
action, I indicated then that we had retained some 
stock. I didn’t want to—— 

Q. Yes. No further questions. 

L. R. ARNOLD 


‘PLAINTIFFS’ EXHIBITS 1-A, 1-B, 1-C 
AND 1-D FOR IDENTIFICATION” 


Minute Books, Vols. I, ITI, IV and V 


“PLAINTIFES’ EXHIBIT No. 2”’’ 


ASSIGNMENT BY WAY OF PLEDGE 


Know All Men by These Presents: 

That whereas Pacific Empire Holdings, Inc., a 
corporation, hereinafter known as First Party, and 
Pacific Empire Corporation, a California corpora- 
tion, hereinafter known as Second Party, did, on 
the 15th day of May, 1935, enter into an agree- 
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ment, a copy of which agreement is hereto attached 
and made a part hereof by reference; and 

Whereas, under and by virtue of said agreement 
First Party did agree to assign over and unto Second 
Party 49,94414 number of shares of common stock, 
and 3,990 number of preferred stock, of Merchants 
Ice & Cold Storage Company, a California corpo- 
ration, as security for the payment to said Pacific 
Empire Corporation of any and all indebtedness 
due or owing by First Party to Second Party un- 
der the said agreement and created by virtue of 
loans to be made pursuant thereto by Second Party 
for IMrst Party; 

Now, therefore, in consideration of the premises 
and as and for the purpose of securing the payment 
of any and all of such obligations incurred by First 
Party to Second Party, and for the purpose of 
paying, according to their respective tenors, any 
and. all promissory notes or other evidences of in- 
debtedness now owing, or hereafter to be incurred, 
by First Party, either pursuant to said agreement, 
or by reason of any other acts of borrowing by 
First Party from Second Party, or by reason of 
any assumption of any hability by first Party from 
Second Party, or for any other reason whatever, 
First Party does hereby assign, transfer and sell 
and set over unto Second Party 49,94414 number 
of shares of the common stock, and 3,990 number 
of shares of preferred stock of Merchants Ice & 
Cold Storage Company, a corporation, represented 

' by the certificates of stock described on the hereto 


894 Thomas H. Wingate vs. 


attached Exhibit ‘‘A’’, all of which said shares of 
stock and certificates are now on pledge with 
Joseph McInerney as security, together with other 
collateral, for the payment to said Joseph Mc- 
Interney of a promissory note in the sum of Fifty 
Thousand ($50,000.00) Dollars, dated May 8, 1935, 
executed jointly to said Joseph McInerney by First 
Party and Second Party herein; 

This assignment by way of pledge is executed 
specifically subject to the lien created by said pledge 
to said Joseph McInerney, and Second Party does 
hereby accept the assignment, transfer and sale of 
said shares, as security for the payment of the in- 
debtedness hereinabove referred to, subject to the 
lien created in favor of said Joseph McInerney by 
said pledge agreement, and does further admit and 
declare that the said promissory note in the sum 
of Fifty Thousand ($50,000.00) Dollars, executed 

jointly between the First Party and Second Party 
to said Joseph McInerney, is the primary and sole 
obligation of Second Party herein, and said prom- 
issory note is to be paid according to its tenor by 
Second Party herein, and any and all collateral 
pledged with said Joseph McInerney by First Party 
herein, as security for the payment of said prom- 
issory note, is the sole and absolute property of 
First Party and is to be returned to First Party 
free and clear of any claims on the part of said 
Joseph McInerney arising out of said promissory 
note for which the same are held as security. 
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In Witness Whereof, the parties hereto have 
hereunto set their hands this 15th day of May, 1985, 
by their officers thereunto properly authorized by a 
resolution of their respective board of directors. 

PACIFIC EMPIRE CORPORATION, 
a corporation, 
. By M. MAFFETL 
- President. 
By A. A. HEER, JR., 
Secretary. 
PACIFIC EMPIRE HOLDINGS, 
INC., a Delaware corporation, 
By L. R. ARNOLD, 
First Vice-President. 
By A. A. HEER, JR., 
Treasurer. 
[Endorsed]: Assignment by way of pledge. 
Dated: June .......... , 1935. 
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PACIFIC EMPIRE HOLDINGS 
Incorporated 


Second Copy 
January 8, 1941 


Mr. Peter Bereut 
739 Market Street 
San Francisco, California 


Dear Mr. Bercut: 


The following will confirm our understanding 
and agreement relating to the sale to you by this 
corporation, Pacific Empire Holdings, Inc., of the 
controlling shares of stock of Merchants Ice and 
Cold Storage Company, now owned by this cor- 
poration. 

The purchase price, as agreed to be paid by Peter 
Bereut, is $35,000.00, for which it is agreed that 
Peter Bercut is to receive, in accordance with the 
following conditions, the total of 78,358 shares of 
stock of Merchants Ice and Cold Storage Company, 
consisting of 12,495 shares of Preferred stock and 
65,863 shares of Common stock. 

It is agreed by this corporation that out of the 
proceeds of this sale, to wit, $35,000.00, the sum of 
$25,000.00 will be paid by this corporation to Mer- 
chants Ice and Cold Storage Company. Out of the 
balance remaining, the sum of $6,000.00 is to be 
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remitted to. Pacific National Bank, in order to 
secure the release from them of all stock of Mer- 
chants Ice and Cold Storage Company now on 
pledge as security for the obligations of the corpo- 
ration to Pacific National Bank. 

It is further understood and agreed that 5,51624 
shares of Preferred stock of Merchants Ice and 
Cold Storage Company, now held by California 
Baking Company as security for the balance owing 
by the corporation of $4,100.00 is to be delivered to 
Peter Bereut when this obligation is paid. 

It is understood and agreed by Peter Bereut 
that, the corporation shall have the option to pur- 
chase, at 50¢ per share, all or any part of 20,000 
shares of Common stock of Merchants Ice and Cold 
Storage Company within two years from date here- 
of. It is understood that the corporation may ob- 
tain delivery of any portion of the 20,000 shares 
as paid for, from time to time, within the said 
two year period. It is further understood and 
agreed, in this connection, that all of the voting 
rights on the said 20,000 shares herein referred to 
shall remain with Peter Bereut for a period of 
seven years from date hereof, whether or not the 
said 20,000 shares are purchased by the corpora- 
tion. All rights and privileges of Pacific Empire 
Holdings, Inc., in connection with the 20,000 shares 
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of Common stock, hereinabove referred to are not 
assignable. 
Yours very truly, 
PACIFIC EMPIRE HOLDINGS, 


INCORPORATED 
NTE swicscomshocsesscricss tetera MR eee eee 
Pres 
| 5 a Me. 
Secy 


Peter Bercut 


—— oe 


. “PLAINTIFFS’ EXHIBIT No. 4” 


March 31, 1940 
Pacific Empire Holdings, Ine. 
26 O’Farrell Street 
San Francisco, California 


Gentlemen: 


Because of the pressure of other business, I will 
be unable to devote sufficient time to the company 
to be of real value. 

Consequently, please consider this lettter my res- 
ignation as an Officer and Director of Pacific Em- 
pire Holdings, Inc. 

Yours very truly, 
PETER BERCUT 
PB/lk 
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‘PLAINTIFFS’ EXHIBITS 5-A, 5-B AND 5-C 
FOR IDENTIFICATION’’ 


Current Records of Pacific Empire 
Holdings; General Ledger; and Journal 


‘DEFENDANTS’ EXHIBIT A.”’ 
THOMAS H. WINGATE 
Attorney at Law 
Equitable Building 
Wilmington, Delaware 


July 16, 1942 


Pacific Empire Holdings, Ine. 
26 O’Farrell Street 
San Francisco, California 


Dear Sirs: 


I have been retained by a group of stockholders 
of Pacific Empire Holdings, Inc. who have re- 
quested that I file a Bill of Complaint against the 
corporation, seeking the appointment of a receiver 
on the ground of mismanagement and for the pur- 
pose of having a receiver to bring stockholders’ 
derivative action against the individual directors: 
for mismanagement and waste of the corporate as- 
sets. The stockholders also request that I file a 
petition for a Writ of Mandamus to secure a full 
and complete examination of the corporation’s books 
and records. 

I am reluctant to resort to these extraordinary 
remedies without giving the management an oppor- 
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tunity to state their position. If you care to discuss 
these proceedings with me, I shall be glad to do so. 
In the event I do not hear from you on or before 
July 29th, I shall understand that you do not wish 
to discuss the matter, and I will proceed to file the 
proceedings. 
Very truly yours, 
THOMAS H. WINGATE 

W/umlt 
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State of California, 
City and County of San Francisco—ss. 


I, Mary T. Collins, a Notary Public in and for 
the City and County of San Francisco, State of 
California, do hereby certify: 

That the witness in the foregoing deposition 
named, Lloyd R. Arnold, was by me duly sworn 
to testify the truth, the whole truth, and nothing 
but the truth, in the within-entitled cause; that said 
deposition was taken at the times and place there- 
in named; that the testimony of said witness was 
taken down in shorthand by R. R. Roberson, a com- 
petent official shorthand reporter and a distinter- 
ested person, and by him thereafter reduced to long- 
hand typewriting, under my supervision, and when 
completed, was carefully read to, or by, the said 
witness, and, being corrected by him in every par- 
ticular he desired, was by him thereafter duly sub- 
scribed. 

And I, further certify that I am not of counsel 
or attorney for either of the parties to said depo- 
sition, nor in any way interested in the outcome 
of the cause named in said caption. 

In Witness Whereof, I have hereunto set my 
hand and affixed my seal of office, this 8th day of 
October, one thousand nine hundred and forty-two. 

MARY T. COLLINS 
Notary Public in and for the City and County 
of San Francisco, State of California. 

[Notarial Seal] 
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My Commission expires March 30, 1943. 


[Endorsed]: Filed Apr. 21, 1948. Walter B. 
Maling, Clerk. 


[Endorsed]: Reporter’s Transcript. Filed Aug. 
13, 1943. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS OF 
LAW PROPOSED BY THE PLAINTIFF 


The above entitled cause coming on regularly to 
be heard on the 20th day of April, 1943, before the 
above entitled Court, without a jury, Honorable 
Michael J. Roche presiding, a jury trial not having 
been: demanded ; plaintiff appearing in Court by his 
attorneys A. J. Secampini, L. ¥. Mahan, Howard 
Ellis and C. T. Hubner; defendants, Peter Bercut 
and Henry Bercut, appearing in Court by their 
attorneys, Louis H. Brownstone and George M. 
Naus; defendants, M. Maffei and L. R. Arnold, ap- 
pearing in Court by their attorney J. A. Pardini; 
the above entitled cause having been dismissed 1n open 
Court as to all other defendants; and oral and docu- 
mentary evidence having been introduced on April 
20, 1943, [418] and the cause having been duly and 
regularly continued to and tried on successive days 
thereafter and oral and documentary evidence hav- 
ing been introduced on said days, and the matter 
having been briefed by counsel for all parties and 
having been submitted to this Court for decision, 
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and the Court being fully advised in the premises 
now finds: 


FINDINGS OF FACT 


iE 

That this Court has jurisdiction of the above en- 
titled cause. Plaintiff was at the time of the com- 
mencement of this action and still is a citizen and 
resident of the State of Delaware. Pacific Empire 
Holdings, Incorporated, at all times was, and now 
is a corporation organized and existing under and 
by virtue of the laws of the State of Delaware. Kach 
of the defendants named in the complaint on file 
herein was at the time of the commencement of this 
action, ever since has been, and still is a citizen and 
resident of the State of California, and [419] resides 
within the jurisdiction of this Court. The matter 
in controversy herein exceeds, exclusive of interest 
and costs, the sum of $3,000. 


1bl 

Pacific Empire Holdings, Incorporated, a Dela- 
ware corporation, has its principal office in the 
City and County of San Francisco, State of Cali- 
fornia, and at all times has conducted its principal 
activities in said city and state. On the 31st day of 
August, 1942, in the Court of Chancery of the State 
of Delaware in and for New Castle County, in that 
certain action of Rebecca Tanzer and Elizabeth 
Wilhelm, complainants, vs. Pacific Empire Hold- 
ings, Incorporated, a corporation of the State of 
Delaware, defendant, upon proceedings being duly 


906 Thomas H. Wingate vs. 


had in said Court pursuant to provisions of section 
4407 of the Revised Code of Delaware of 1935, the 
said Pacific Empire Holdings, Incorporated, was 
adjudged and decreed to be insolvent in the equity 
sense, and Thomas H. Wingate, the plaintiff herein, 
of the City of Wilmington, State of Delaware, was 
appointed Receiver of Pacific Empire Holdings, 
Incorporated, with full power to take charge of the 
estate, effects, business and affairs thereof, to col- 
lect the outstanding debts due and belonging to the 
said Pacific Empire Holdings, Incorporated, and 
with power to prosecute and defend in the name of 
said Pacific Empire Holdings, Incorporated, or 
otherwise, all claims and suits. Said Thomas H. 
Wingate has qualified as such receiver of and for 
Pacific Empire Holdings, Incorporated, and he is 
now the duly appointed, qualified and acting re- 
celver in equity for said corporation. 

Under and pursuant to Section 4408 of the Re- 
vised Code of Delaware of 1935, now in full force 
and effect, said Thomas H.- Wingate, as such re- 
ceiver, has been and now is vested with the title of 
said Pacific Empire Holdings, Incorporated, a cor- 
poration, [420] to all its books, papers and docu- 
ments, interests in patents, patent rights, copyrights, 
and trade-marks, rights of action arising upon con- 
tract or from the unlawful taking or detention of 
or injury to property, real, personal or mixed, of 
whatever nature, kind, class or description, and 
wheresoever situate, except real estate situate out- 
side of the State of Delaware. 
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sO 

Pacific Empire Holdings, Incorporated, was 
originally incorporated under the laws of the State 
of Delaware with the name of Associated Calitalo 
Holdings, Ltd. Inc., and thereafter by amendment 
to its certificate of incorporation duly made in ac- 
cordance with the law its corporate name was 
changed to Pacific Empire Holdings, Incorporated. 
As of this day Pacific Empire Holdings, Incorporated, 
has outstanding 2,500,000 shares of common stock 
of a par value of ten cents (10¢) a share owned by 
approximately 10,000 stockholders. It has aggregate 
liabilities in excess of $250,000. Its principal activi- 
ties have at all times been conducted in California. 


inys 

Beginning on or about 1931 and continuing there- 
after Pacific Empire Holdings, Incorporated, from 
time to time acquired, for the sum of $400,000, 
shares of stock consisting of common and preferred 
of Merchants Ice and Cold Storage Company, a 
California corporation, conducting and operating 
an ice and cold storage business in the City and 
County of San Francisco, State of California. The 
shares of stock so acquired by Pacific Empire Hold- 
ings, Incorporated, represented, in the aggregate, 
the control of said corporation. [421] 


V. 

On or about December 31, 1940, Pacific Empire 
Holdings, Incorporated, was the owner of 78,358 
shares of the capital stock of Merchants Ice and 
Cold Storage Company, consisting of 12,493 shares 
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of preferred stock of the par value of $10 per 
share, and 65,863 shares of common stock of the 
par value of $10 per share. The said preferred 
shares of stock of Merchants Ice and Cold Storage 
Company were entitled to cumulative dividends at 
the rate of 7% per annum, and as of December 31, 
1940, the amount of dividends which had been ac- 
cumulated on said outstanding preferred shares and 
remaining unpaid was the sum of $11.20 per share. 


VI. 

As of December 31, 1940, Merchants Ice and Cold 
Storage Company had a-net book worth of $1,415,- 
725 represented by 41,615 shares of $10 par pre- 
ferred stock outstanding, and 107,180 shares of com- 
mon' stock, without par value, outstanding. The 
Court finds that said company has been continu- 
ously engaged in a general cold storage and ice 
manufacturing business in San Francisco from since 
about 1890; that at no time had it ever defaulted 
in any of its obligations; that the operations of said 
company during the years 1939 and 1940 reflected 
a substantial improvement over immediately previ- 
ous years; and that it was a solvent concern. [422] 


VII. 

On or about December 31, 1940, Pacific Empire 
Holdings, Incorporated, had aggregate liabilities in 
excess of $250,000, evidenced by promissory notes 
outstanding, accounts payable and unpaid taxes. 
Among such liabilities was a judgment obtained by 
the United States of America in an action filed by 
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the United States of America in the above entitled 
court against Pacific Empire Holdings, Incorpo- 
rated, being action No. 21147-W, in the office of the 
Clerk of said Court. In this said action, on No- 
vember 20, 1940, judgment had been obtained in 
favor of the United States of America against Pa- 
cific Empire Holdings, Incorporated, in the sum of 
$11,945.32. Said judgment on December 31, 1940, 
was and still is unpaid. On December 31, 1940, the 
only substantial assets of Pacific Empire Holdings, 
Incorporated, other than the said 78,358 shares of 
common and preferred stock owned by it in Mer- 
chants Ice and Cold Storage Company were as 
follows : 7 
4714% or thereabouts of the outstanding cap- 
ital stock of California Pacific Service Corpo- 
ration, a California corporation, operating 
laundries in Bakersfield, California, of nomi- 
nal value; 
02% of the outstanding capital stock of Pa- 
cific Empire Corporation, a California corpo- 
ration, of nominal value. 


VITI. 

Continuously since approximately the year 1933 
up to and including on or about January 28, 1941, 
the defendants M. Maffei, Peter Bercut and L. R. 
Arnold were, and each of them was either an officer 
or a director or a member of the Executive Com- 
mittee of Pacific Empire Holdings, Incorporated, 
a corporation. During said period M. Maffei was 
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President, Peter Bercut was Vice President and 
L. R. Arnold was Secretary-Treasurer of said cor- 
poration. On or about February 15, 1933, Peter 
Bercut was elected and became a director of said 
corporation. On or about February 19, 1935, Peter 
Bercut was elected and became a member of [423] 
the Executive Committee of said corporation and 
on or about March 28, 1933, defendant Peter Ber- 
cut was elected and became a Vice President of said 
corporation. Said Peter Bercut continued as a 
director, vice president and member of the Execu- 
tive Committee of said corporation until his resig- 
nation as such director, officer and member on or 
about the 28th day of January, 1941. From ap- 
proximately the year 1933 up to and including Janu- 
ary 8, 1941, the business and affairs of said cor- 
poration were actively carried on and conducted by 
said executive committee consisting of M. Maffe1, 
L. R. Arnold and Peter Bereut. Said M. Maffei, 
L. R. Arnold and Peter Bercut were, and each of 
them was, familiar with all matters and things ap- 
pertaining to the condition and affairs of the cor- 
poration and with the knowledge and consent and 
approval of its directors actively managed, con- 
trolled, carried on and conducted the business and 
affairs of Pacific Empire Holdings, Incorporated. 
During all of said time the defendants M. Maffei, 
Peter Berecut and L. R. Arnold took an active part 
in the management and direction of the affairs of 
Pacific Empire Holdings, Incorporated, and in the 
preparation of all of its financial statements and 


Peter Bercut, et al. 911 


reports sent to the stockholders of said corporation, 
or issued in connection with the operations of said 
corporation and in the supervision of the manage- 
ment and affairs of its subsidiaries, as hereinafter 
found. 

IX. 

Since on or about 1933 and up to and including 
on or about January 28, 1941, Pacific Empire Hold- 
ings, Incorporated, owned a majority of the out- 
standing capital stock of Pacific Empire Corpora- 
tion, a California corporation. Said corporation, 
during all of said time, owned a substantial interest 
in Pacific National Bank of San Francisco, a Na- 
tional bank. During all of said time the active man- 
agement of the affairs of said corporation [424] was 
conducted by and under the supervision of the de- 
fendants M. Maffei, Peter Bercut and L. R. Ar- 
nold. The said corporation, during all of said time, 
had a board of five directors, three of whom were 
the defendants M. Maffei, Peter Bercut and L. R. 
Arnold. During all of said time the defendant M. 
Maffei was president and defendant Peter Bercut 
was vice president of said corporation. During said 
period of time Pacific Empire Holdings, Incorpo- 
rated, from time to time borrowed large sums of 
money from Pacific Empire Corporation. On or 
about January 28, 1941, Pacific Empire Holdings, 
Incorporated, was and still is indebted to Pacific 
Empire Corporation in a sum in excess of $150,000. 


X. 
From about 1934 to and including about Janu- 
ary 8, 1941, Merchants Ice and Cold Storage Com- 
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pany was a subsidiary of Pacific Empire Holdings, 
Incorporated, and during all of said period of time 
the active management of Merchants Ice and Cold 
Storage Company was under the supervision of and 
conducted by the executive officers of Pacific Em- 
pire Holdings, Incorporated. On January 8, 1941, 
and. for some time prior thereto, the defendant L. R. 
Arnold was the president, general manager and one 
of the directors of Merchants Ice and Cold Storage 
Company, the defendant M. Maffei was vice presi- 
dent and one of the directors of Merchants Ice and 
Cold Storage Company and the defendant Peter 
Bercut was a director of Merchants Ice and Cold 
Storage Company. 
XI. 

From on or about 1934 to and including January 
8, 1941, California Pacific Service, Inc., a Cali- 
fornia corporation, was a subsidiary of Pacific Em- 
pire Holdings, Incorporated, and the management 
of the affairs of California Pacific Service, Ine. 
during all of said time was under the active super- 
vision of the [425] executive officers of Pacific Em- 
pire Holdings, Incorporated, and especially of the 
defendants M. Maffei, L. R. Arnold and Peter Ber- 
cut. From time to time Pacific Empire Holdings, 
Incorporated, borrowed large sums of money from 
California Pacific Service, Inc., and on January 8, 
1941, Pacific Empire Holdings, Incorporated, was 
and still is indebted to California Pacific Service, 
Ine. in a sum in excess of $30,000. 
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XIT. 

From on or about 1933 to January 8, 1941, Pacific 
Empire Holdings, Incorporated, through its owner- 
ship of a majority of the outstanding capital stock 
of Pacific Empire Corporation, owned a substantial 
interest in the Pacific National Bank of San Fran- 
cisco, and from time to time the defendants M. 
Maffei, Peter Bercut and L. R. Arnold were mem- 
bers of the board of directors of said Pacific Na- 
tional Bank of San Francisco, representing the in- 
terests of Pacific Empire Holdings, Incorporated, 
and of its said subsidiary Pacific Empire Corpora- 
tion in said bank. From time to time Pacific Em- 
pire Holdings, Incorporated, and Pacific Empire 
Corporation borrowed large sums of money from 
said Pacific National Bank of San Francisco, and 
on January 8, 1941, Pacific Empire Holdings, In- 
corporated and Pacific Empire Corporation were 
indebted to said bank in a sum in excess of $50,000. 
On January 8, 1941, the defendants M. Maffei and 
Peter Bercut were directors of said Pacific National 
Bank of San Francisco representing the interests 
of Pacific Empire Corporation in said bank. 


-XITI. 

The Court does hereby specially find that on or 
about January 28, 1941, the defendant Peter Bercut 
filed his written resignation as a director of Pacific 
Empire Holdings, Incorporated, with L. R. Arnold, 
then and there the vice president of Pacific [426] 
Empire Holdings, Incorporated. Said letter of res- 


914 Thomas H. Wingate vs. 


ignation bears date of March, 1940, but the court 
does hereby specially find that the said letter of 
resignation was not written, signed or delivered by 
the defendant Peter Bercut until on or about Janu- 
ary 28, 1941, and that said resignation of Peter 
Bercut was at no time ever accepted by the board 
of directors of Pacific Empire Holdings, Incorpo- 
rated, until on or about August 20, 1942. The court 
does further specially find that at no time prior to 
January 8, 1941, or subsequent thereto, did the de- 
fendant Peter Bercut ever resign as an officer or 
director of Pacific Empire Corporation, Merchants 
Ice and Cold Storage Company or Pacific National 
Bank of San Francisco. The Court does further 
specially find that M. Maffei, Peter Bercut and L. 
R. Arnold were the active officers and managers of 
the affairs and business of Pacific Empire Corpo- 
ration, Merchants Ice and Cold Storage Company 
and California Pacific Service, Inc., each and all of 
them subsidiaries of Pacific Empire Holdings, In- 
corporated, up to and including January 8, 1941, 
and thereafter each and all of them were fully fa- 
miliar with all of the affairs of said corporations 
and of the financial condition of Pacific Empire 
Holdings, Incorporated, Pacific Empire Corporation 
and Merchants Ice and Cold Storage Company. 


XIV. 
On December 31, 1940, the By-Laws of Pacific 
Empire Holdings, Inc., then in full force and ef- 
fect, provided as follows: 
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Article IX of said By-Laws, dealing with the 
office of the president, states: 

‘Section 1. Nature of Office. The president 
shall be the chief executive officer and head of 
the corporation and shall have general control 
and management of its business and affairs sub- 
ject to the control of the board of directors.”’ 


Article X of said By-Laws, dealing with the 
office of vice president, states: 

‘The vice president in the absence or inabil- 
ity to act of the president is vested with all the 
powers and shall perform all the duties of the 
[427] president. If there be more than one vice 
president, they shali be numbered and each shall 
act in the absence or inability to act of the 
president and of all vice presidents preceding 
him in number. In such acts and in the execu- 
tion of writings by such vice presidents, it shall 
not be necessary to recite the absence or inabil- 
ity of any preceding officer to act.”’ 


Article XI of said By-Laws, dealing with the 
office of Secretary, states: 

‘Section 1. Nature of Office. The secretary 
shall ex-officio, secretary and clerk of the board 
of directors and secretary of all stockholders’ 
meetings and of the executive and of all other 
committees. He shall attend to all their sessions 
and shall record all votes and minutes of their 
proceedings in a book or books kept for that 
purpose. 
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‘‘Section 2. Notices. He shall give or serve 
all notices required by law or the order of the 
president and all notices required of all meet- 
ings of the stockholders, directors and commit- 
tees when not otherwise legally given. In case 
of his absence, inability, refusal or neglect so 
to do, then such notices may be given or served 
by any person thereunto directed by the presi- 
dent. 

‘‘Section 3. Certificates of Stock. He shall 
keep a book of blank certificates of stock, and 
shall fill out and countersign all certificates of 
stock issued, and make entries evidencing such 
issuance on the margin of said book. 

‘‘Section 4. Corporate Seal. He shall keep 
the corporate seal and he shall affix said seal 
to all papers requiring the affixation thereof, in- 
cluding certificates of stock. 

‘‘Section 5. Transfer Book. He shall keep 
a transfer book and a stock ledger in debit and 
credit form showing the number of shares issued 
to and transferred by any stockholder and the 
dates of such issuance and transfer. 

‘‘Section 6. Account Books. He shall keep 
proper account books, in debit and credit form, 
of all moneys received by or paid out by the 
corporation. He shall as often as required by 
the president make and file in the office of the 
company a trial balance sheet and shall as often 
as required make and file in the office of the 
company a balance sheet showing profits and 
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losses of the company as appear by its books. 

‘Section 7. General Duties. He shall in 
general perform all other duties required by 
the president, directors or committees.’’ [428] 


Article VI of said By-Laws, dealing with the 
duties of directors, sub-section 6 thereof, 
States: 

‘‘Management. The board of directors shall 
manage and control the business of the corpo- 
ration.’’ 


Article VII of said By-Laws, dealing with the 
duties of the executive committee, states: 
‘Section 1. Appointment. The directors 
may appoint an executive committee from their 
own number to consist of such number as they 
shall see fit. 

Section 2. Powers. Any executive commit- 
tee appointed by the board of directors shall 
have authority to exercise all the powers of the 
board of directors when said board is not in 
session, but subject to the immediate disaffirm- 
ance by the board at its next meeting after re- 
ceiving the report of the acts done by said com- 
mittee. Such committee may act by the written 
consent of all its members although not for- 
mally convened. 

Section 3. Removal. Members of this com- 
mittee may be removed as such and their suc- 
cessors may be appointed by the board and said 
committee may be abolished ‘at any time by the 
board of directors.”’ 
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XV. 

On or about December 31, 1940, the defendants 
Peter Bercut, M. Maffei and L. R. Arnold, who 
then and there were officers and directors of Pa- 
cific Empire Holdings, Incorporated, and members 
of its executive committee and in active supervision 
over the affairs of said corporation and its subsidi- 
aries Pacific Empire Corporation, Merchants Ice 
and Cold Storage Company and California Pacific 
Service, Inc., and who then and there knew that a 
judgment had been obtained by the United States 
of America against Pacific Empire Holdings, In- 
corporated, as hereinbefore found by the court, and 
that execution on said judgment was imminent, and 
who then and there knew that Pacific Empire Hold- 
ings, Incorporated, was not able to satisfy the said 
judgment or bond against the same or appeal there- 
from, and who then and there knew that Pacific 
Empire Holdings, [429] Incorporated, and its sub- 
sidiaries, were in imminent danger of being declared 
insolvent because of its inability to pay or meet its 
obligations, agreed among themselves, without con- 
sulting the board of directors of Pacific Empire 
Holdings, Incorporated, or any of its subsidiaries, 
to the effect that the defendant Peter Bercut should 
purchase, for the sum of $35,000 the 12,493 shares 
of preferred stock and 65,863 shares of common 
stock of Merchants Ice and Cold Storage Company 
then and there owned by Pacific Empire Holdings, 
Incorporated, of which sum of $35,000 Pacific Em- 
pire Holdings, Incorporated, was to retain $10,000, 
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and $25,000 was to be paid by it, simultaneously 
with the transaction to Merchants Ice and Cold 
Storage Company, on account of certain indebted- 
ness then and there asserted to be owing by Pacific 
Kmpire Holdings, Incorporated to Merchants Ice 
and Cold Storage Company. 


XVI. 

The court does hereby specifically find that at 
said time, to-wit, on or about December 31, 19490, 
the said 12,493 shares of preferred stock of Mer- 
chants Ice and Cold Storage Company were carried 
and valued on the books of Pacific Empire Hold- 
ings, Incorporated at the sum of $123,456.66, and 
the said 65,863 shares of common stock of Mer- 
chants Ice and Cold Storage Company were ¢ar- 
ried and valued on the books of Pacific Empire 
Holdings, Incorporated, at the sum of $545,906.81. 
The court does further specifically find that said 
valuation was based upon the audited statements 
of Merchants Ice and Cold Storage Company pre- 
pared by John F. Forbes & Co., certified public ac- 
countants, reflecting the balance sheet and opera- 
tions of said company for the year ending Decem- 
ber 31, 1989. 

XVII. 

The court does further specifically find that on or 
about June 30, 1940, the defendants M. Maffei, 
L. R. Arnold and [480] Peter Bercut, then and there 
constituting the officers and executive committee of 
Pacific Empire Holdings, Incorporated, issued a 
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financial report of Pacific Empire Holdings, Incor- 
porated, to their stockholders reflecting the financial 
condition of said company as of December 31, 1939, 
and that in said communication to the stockholders 
the said shares of Merchants Ice and Cold Storage 
Company were declared to be worth the sums here- 
inbefore found, and that the financial condition of 
Merchants Ice and Cold Storage Company was de- 
clared to be considerably improved over that of the 
previous years and that it was hoped that Merchants 
Ice and Cold Storage Company would soon go on a 
dividend paying basis. 


XVITI. 

The court does hereby specifically find that upon 
said agreement having been made between the de- 
fendants M. Maffei, L. R. Arnold and Peter Ber- 
cut, as hereinbefore found, the said defendants pur- 
ported to execute a written agreement, which agree- 
ment so executed was as follows: 


“January 8, 1941. 


Mr. Peter Bercut 
739 Market Street 
San Francisco, Cal. 
Dear Mr. Bercut: 

The following will confirm our understanding 
and agreement relating to the sale to you by 
this corporation, Pacific Empire Holdings, Inc., 
of the controlling shares of stock of Merchants 
Ice and Cold Storage Company, now owned by 
this corporation. 
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The purchase price, as agreed to be paid by 
Peter Bercut, is $35,000, for which it is agreed 
that Peter Bercut is to receive, in accordance 
with the following conditions, the total of 78,- 
308 shares of stock of Merchants Ice and Cold 
Storage Company, consisting of 12,495 shares 
of Preferred stock and 65,863 shares of Com- 
mon Stock. 

It is agreed by this corporation that out of 
the proceeds of this sale, to-wit, $35,000, the 
sum of $25,000 will be paid by this corporation 
to Merchants Ice and Cold Storage Company. 
Out of the balance remaining, the sum of $6,000 
is to be remitted to Pacific National Bank, in 
order to secure the release from them of all 
stock of Merchants Ice and Cold Storage Com- 
pany now on pledge as security for the obliga- 
tions of the corporation to Pacific National 
Bank. [481] 

It is further understood and agreed that 
0,01624 shares of Preferred stock of Merchants 
Ice and Cold Storage Company, now held by 
California Baking Company as security for the 
balance owing by the corporation of $4,100 is to 
be delivered to Peter Bercut when this obli- 
gation is paid. 

It is understood and agreed by Peter Bercut 
that the corporation shall have the option to 
purchase, at 50¢ per share, all or any part of 
20,000 shares of Common stock of Merchants 
Ice and Cold Storage Company within two 
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years from date hereof. It is understood that 
the corporation may obtain delivery of any por- 
tion of the 20,000 shares as paid for, from time 
to time, within the said two year period. It is 
further understood and agreed, in this connec- 
tion, that all of the voting rights on the said 
20,000 shares herein referred to shall remain 
with Peter Bercut for a period of seven years 
from date hereof, whether or not the said 20,000 
shares are purchased by the corporation. All 
rights and privileges of Pacific Empire Hold- 
ings, Incorporated, in connection with the 20,000 
shares of Common stock hereinabove referred 
to are not assignable. 
Yours very truly, 
PACIFIC EMPIRE HOLDINGS, 
INCORPORATED 
By M. MAFFET, Pres. 
By L. R. ARNOLD, Secy. 


Agreed and Accepted: 
PETER BERCUT.”’ 


‘ 


XIX. 

The court does hereby specifically find that 
neither prior to nor at any time subsequent to the 
execution of said agreement between said parties 
was. there ever held any meeting of the board of 
directors or of the executive committee of Pacific 
Empire Holdings, Incorporated for the purpose of 
passing upon, approving, ratifying or confirming 
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the execution of said agreement by said persons 
for and on behalf of Pacific Empire Holdings, In- 
corporated, other than as hereinbefore found by the 
court. 

XX. 

The court does hereby find that at said time the 
board of directors of Pacific Empire Holdings, In- 
corporated, consisted of the following members: 

M. Maffei, A. A. Heer, L. R. Arnold, Luigi 
Giachino, Webb Richards, Peter Bercut, T. M. 
Ryerson. [482] 

XXI. 

The court further finds that at no time were any 
of the directors of Pacific Empire Holdings, Incor- 
porated, called into session for the purpose of pass- 
ing upon, approving, ratifying or confirming the 
said transaction, other than as hereinafter found 
by the court. The court does further find that at 
no time were directors Webb Richards, T. M. Ryer- 
son, Luigi Giachino or A. A. Heer ever consulted 
with respect to the advisability of entering into 
said transaction or with respect to approving, rati- 
fying or affirming the said transaction other than 
as hereinafter found. The court does further find 
that prior to December 31, 1940, the defendants 
M. Maffei and L. R. Arnold had been repeatedly 
advised by business interests not connected with 
Pacific Empire Holdings, Incorporated, that in the 
event it was decided to dispose of said shares of 
Merchants Ice and Cold Storage Company that 
said business interest would be interested in sub- 
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mitting bids therefor, and the court does further 
find that prior to entering into said transaction 
with said Peter Bercut no effort was made by any 
of the said defendants to ascertain whether or not 
any other person, firm or corporation would be in- 
terested in purchasing the said shares of Merchants 
Ice and Cold Storage Company agreed to be sold 
to the defendant Peter Bercut for a price higher 
that paid by Peter Bercut. The court does further 
find that the stockholders of Pacific Empire Hold- 
ings, Incorporated and Pacific Empire Corporation 
at no time were ever advised of the sale of said 
shares of stock to Peter Bercut, and at no time were 
any of the stockholders of said corportaion ever 
called into session for the purpose of approving, 
ratifying and confirming the said transaction. The 
court further finds that the said transaction was 
carried on between said parties in a secret and 
hasty manner, and that after the said transaction had 
taken place, upon [433] inquiry having been made by 
directors, creditors and stockholders the said de- 
fendants M. Maffei and L. R. Arnold did not dis- 
close to said inquiring persons the true nature of 
said transaction. The court does further specifically 
find that at said time, to-wit, on or about December 
31, 1940, Pacific Empire Holdings, Incorporated, 
was indebted to William FE. Morrish, then and there 
Chairman of the Board of Directors of Merchants 
Ice and Cold Storage Company, in a sum of money, | 
to-wit: $3,000, which the said company had _ bor- 
rowed from said William Ff. Morrish and as security 
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therefor had pledged with said William F. Morrish 
1500 shares of said common stock and 150 shares 
of said preferred stock of Merchants Ice and Cold 
Storage Company, and the court does hereby fur- 
ther specifically find that the said William F. 
Morrish deemed the said security adequate protec- 
tion for hig said loan. As a result of the transaction 
hereinbefore found Pacific Empire Holdings, In- 
corporated, was rendered insolvent and incapable 
of meeting its obligations. 


XXIT. 

The court further finds that on August 20, 1942, 
a special meeting of the board of directors of Pa- 
cific Empire Holdings, Incorporated, was held for 
the purpose of passing upon a proposal looking 
towards consent to the appointment of an Equity 
Receiver for the Company. At said meeting the 
nature of the transaction had between and con- 
ducted by defendants, M. Maffei, L. R. Arnold and 
Peter Bercut was discussed, and at said meeting the 
directors of the corporation, for the first time, 
were advised of the nature and character of the 
transaction. The court further finds that at said 
meeting the directors were advised that certain 
stockholders and creditors had threatened to file 
suit in the Chancery Court of the State of Dela- 
ware for the purpose of appointing a receiver for the 
company, and at said meeting the [434] said directors 
were advised by A. J. Scampini, Esq., one of the 
creditors of the company, and attorney at law, who 
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then and there had been consulted by the officers 
of the company with respect to the threatened liti- 
gation in Delaware, that in his opinion the said 
transaction had with Peter Bercut was illegal and 
that it should be repudiated by the directors, and 
that the proper party to repudiate the said trans- 
action and to prosecute the claim of the company 
against the defendants responsible for the said trans- 
action was an Equity Receiver. The court further 
finds that at said meeting the resignation of the 
director Peter Bercut was accepted, and all of the 
remaining directors then and there or thereafter 
in writing approved and consented to the appoint- 
ment of an Equity Receiver in the State of Dela- 
ware to the end and purpose that such receiver 
might proceed to disaffirm the said transaction and 
to bring suit against the parties responsible there- 
for, for the purpose of recovering said shares 
of stock for the company. 


XXITI. 

The court further, finds that the said meeting of 
August 20, 1942, was the first meeting of the board 
of directors of Pacific Empire Holdings, Incorpo- 
rated, held after the said transaction and the first 
time when the board of directors of said company 
were fully advised of its nature and character and 
given the opportunity to pass upon the same. That 
upon the appointment of plaintiff herein, as Re- 
ceiver in Equity for Pacific Empire Holdings, In- 
corporated, the said transaction with Peter Bercut 
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was repudiated by the receiver, in writing. ‘There- 
upon, the above entitled action was instituted by 
said receiver for the purpose of recovering the said 
shares of stock of Merchants Ice and Cold Storage 
Company. The court further finds that during [4385] 
the progress of the action the said receiver offered to 
restore to the defendant Peter Bercut the consider- 
ation paid by him for the said shares of stock but 
that said offer was refused by the defendant Peter 
Bereut. The court further finds that said plaintiff 
made demand upon defendant Peter Bercut for the 
return of the said shares of stock acquired by him 
pursuant to the said agreement dated January 8, 
1941, but that said demand was refused by the 
defendant Peter Bercut. The court further finds 
that defendant, Henri Bercut asserts an interest in 
the said shares but that the said interest was ac- 
quired by the defendant Henri Bercut through 
Peter Bereut with full knowledge of the nature 
and circumstances of the transaction had by and be- 
tween the defendants Peter Bercut, M. Maffei and 
L. R. Arnold. The court further finds that during 
all of the period of time intervening between Janu- 
ary 8, 1941, and August 20, 1942, the defendants 
M. Maffei and L. R. Arnold controlled the activi- 
ties of Pacific Empire Holdings, Incorporated and 
directed the affairs of said company without con- 
sultation with its board of directors, and wilfully 
suppressed the facts, nature and circumstances of 
said transaction from the board of directors and 
stockholders of the said company. The court fur- 
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ther finds that as a result of the said transaction 
had by and between the said defendants pursuant 
to said agreement dated January 8, 1941, Pacific 
Empire Holdings, Incorporated, was deprived of 
substantially all of its assets, and that the said 
78,308 shares of stock of Merchants Ice and Cold 
Storage Company transferred to Peter Bercut as 
the result of said transaction represented substan- 
tially all of the assets of Pacific Empire Holdings, 
Incorporated. 
XXIV. 

The court further finds that at no time either prior 
or [486] subsequent to the said transaction bearing 
date of January 8, 1941, was there ever any resolu- 
tion adopted by either the executive committee of 
Pacific Empire Holdings, Incorporated, or by its 
board of directors or its stockholders at any meet- 
ing legally and lawfully assembled for the purpose 
of authorizing the officers of the company to exe- 
cute the said agreement dated January 8, 1941, or 
for the purpose of authorizing, ratifying or con- 
firming the said transaction had by and between 
the said defendants M. Maffei, L. R. Arnold and 
Peter Bercut dated January 8, 1941. 


XXV. 

The Court further finds that Pacific Empire Cor- 
poration is not a necessary party to the determina- 
tion of this action. 

XXVI. 

The Court further finds that plaintiff is not 

barred by any laches or by any statute of limitation 


! 
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in the prosecution of [437] this: action and is not 
estopped from denying and questioning the validity 
of said contract and transaction. 


XX VII. 

The Court further finds that plaintiff has capacity 
to sue in this Court and to prosecute this action. 

And as Conclusions of Law from the foregoing 
findings of fact the Court concludes as follows: 

CONCLUSIONS OF LAW 

1. Plamtiff is entitled to judgment against the 
defendants Peter Bereut and Henri Berecut adjudg- 
ing and decreeing that the 12,493 shares of pre- 
ferred stock and 65,863 shares of common stock of 
Merchants Ice and Cold Storage Company, ac- 
quired by Peter Bercut as the result of the said 
transaction dated January 8, 1941, are and at all 
times have been the property of Pacific Empire 
Holdings, Incorporated, and of plaintiff herein, its 
receiver. 

2. In all matters and things appertaining to the 
said shares of stock the said defendants have been 
and now are the trustees for plaintiff, and the said 
defendants are unlawfully in possession of the said 
shares and that plaintiff is entitled to judgment for 
the delivery of said shares. 

3. That the defendants Peter Bercut and Henri 
Bercut are not entitled to judgment against plain- 
tiff on the cross-complaint filed herein against 
plaintiff. 

4. That each and all of the parties hereto pay 
their own costs of suit herein incurred. 
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And it is ordered and directed that judgment be 
entered accordingly. 


Dated: San Francisco, California, July ........ , 1943. 


Judge 
[Endorsed]: Lodged July 23, 1948. [488] 


[Title of District Court and Cause. ] 


EXCEPTIONS OF PLAINTIFF TO THE 
FINDINGS OF FACT AND CONCLUSIONS 
OF LAW PROPOSED BY THE DEFEND- 
ANTS PETER BERCUT AND HENRI 
BERCUT 
Now comes Thomas H. Wingate as receiver in 
equity for Pacific Empire Holdings, Incorporated, 
a corporation of the State of Delaware, the plain- 
tiff herein, and takes exception to the Findings of 
Fact and Conclusions of Law: submitted and pro- 
posed by the defendants Peter Bercut and Henri 
Bercut, and as grounds for such exceptions plaintiff 
States : 
iP 
Finding III proposed by the said defendants 1s 
erroneous and contrary to and not supported by the 
evidence, in that the [439] evidence adduced at the 
trial conclusively discloses that the defendant Peter 
Bereut was a director, vice president and member 
of the executive committee of Pacific Empire Hold- 
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ings, Incorporated, until August 20, 1942, and that 
the said defendant, together with the defendants 
M. Maffer and L. R. Arnold, actively managed, 
supervised and conducted the affairs of said cor- 
poration and of its subsidiaries from its inception 
on or about 1931 to on or about January 8, 1941. 
Plaintiff further alleges that the evidence conclu- 
sively discloses that defendant Peter Bercut, in all 
matters and things of any substantial nature ap- 
pertaining to the conduct of the affairs and business 
of said corporation and of its subsidiaries, Pacific 
Empire Corporation, Merchants Ice and Cold Stor- 
age Company, and California Pacific Service, Inc., 
was consulted by the defendants M. Maffei and L. R. 
Arnold and he participated in the directors and 
executive committee meetings and approved, with- 
out objection, all of the acts and deeds of M. Maffei 
and L. R. Arnold and of said executive committee 
during all of said period of time. The evidence 
further conclusively discloses that said defendant 
Peter Bercut at no time ever resigned as an officer 
and director of Pacific Empire Corporation and as 
a director of Merchants Ice and Cold Storage Com- 
pany, both of these companies being subsidiaries 
of Pacific Empire Holdings, Incorporated. The evi- 
dence further discloses that said defendant Peter 
Bercut, together with the defendants M. Maffei and 
L. R. Arnold, as the executive officers of Pacific 
Empire Holdings, Incorporated, and constituting 
its executive committee, prepared and supervised 
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all financial statements and reports of said corpo- 
ration mailed to its stockholders during all of said 
period. 

If. 

Plaintiff takes exception to Finding IV of said 
defendant [440] and states that there is no evidence 
in the record to sustain a finding by the court that the 
value of the 12,493 shares of preferred stock and 
the 65,863 shares of the common stock of Merchants 
Ice and Cold Storage Company, owned by Pacific 
Empire Holdings, Incorporated, on January 8, 
1941, had a reasonable value of only $35,000, and 
in this connection plaintiff states that the evidence 
conclusively proves that the reasonable value of 
said shares as a block at said time was not less than 
$250,000. 

Plaintiff further takes exception to the finding 
contained therein to the effect that none of said 
shares of Merchants Ice and Cold Storage Company 
were, on January 8, 1941, on pledge with Pacific 
Empire Corporation, and in this connection plain- 
tiff states that the evidence in the record discloses 
a pledge of a substantial portion of said shares to 
said corporation in the year 1935, and no evidence 
was thereupon offered by either side with respect to 
whether or not the said pledge was ever satisfied. 
In this connection plaintiff further alleges that said 
finding is not an ultimate fact to be found by the 
court in the cause since Pacific Empire Corporation 
is not a party to the cause and its interests and 
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rights in said shares cannot be judicially passed 
upon by this court without its presence in the 
cause. 

Plaintiff further takes exception to the finding 
contained therein to the effect that all borrowings 
by Merchants Ice and Cold Storage Company from 
Pacific Empire Holdings, Incorporated, had been 
paid in full on January 8, 1941, and that Pacifie 
Empire Holdings, Incorporated, was, on said date, 
indebted to Merchants Ice and Cold Storage Com- 
pany, and as grounds for this exception this plain- 
tiff states that such a finding is not one of ultimate 
fact and that the legality of any claim by Merchants 
Ice and Cold Storage Company against Pacific Km- 
pire Holdings, Incorporated, [441] arising out of any 
such alleged indebtedness, cannot be passed upon by 
this court and the action is not between Pacific Em- 
pire Holdings, Incorporated and Merchants Ice 
and Cold Storage Company. 


IIT. 

Plaintiff excepts to Finding V and states that 
said finding is contrary to the evidence in that the 
evidence conclusively proves that the defendant 
Peter Bercut was an officer, to-wit, vice president, 
director and member of the executive committee 
of said company on January 8, 1941. 


IV. 
Plaintiff takes exception to Finding VI on the 
ground that it is not a complete finding of fact 
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because the evidence discloses that the portion of 
the By-Laws of Pacific Empire Holdings, Incorpo- 
rated, read into the record included sections other 
than those set forth in said Finding VI, and said 
finding is not a complete finding of the fact with 
respect to said By-Laws. 


Ve 

Plaintiff takes exception to Finding VII and 
states that said finding is contrary to the evidence 
and contrary to law in that the action of M. Maffei 
and L. R. Arnold, in executing the agreement with 
Peter Bereut dated January 8, 1941, was not within 
the scope and course of their authority, but on the 
contrary, was without the course and scope of their 
authority, and the said parties had no authority 
to bind Pacific Empire Holdings, Incorporated by 
their execution of the said agreement for and on 
behalf of the said corporation. 

Plaintiff excepts to the finding in said Finding 
VII to the effect that said agreement of sale dated 
January: 8, 1941, was in all respects fair and equi- 
table to Pacific Empire Holdings, Incorporated, and 
was entered into in good faith after lengthy [442] 
negotiations at arms length by and between said 
corporation acting through independent and disin- 
terested officers and directors, and said Peter Ber- 
cut, and upon full disclosure of all facts relating 
thereto, and in this connection plaintiff states that 
such a finding is a mere conclusion of law; that the 
said agreement of January 8, 1941, was not fair 
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and equitable to Pacific Empire Holdings, Incorpo- 
rated, and the same was not entered into in good 
faith and at arms length by and between said cor- 
poration, and said Peter Bercut, but on the con- 
trary was the result of secret, nefarious and hasty 
negotiations between the defendants M. Maffei, 
L. R. Arnold and Peter Bercut, without the knowl- 
edge of the board of directors of said company, 
and without any authority on the part of said per- 
sons to so engage in any such transaction. 

Plaintiff further states that the finding therein 
to the effect that the sum of $35,000 was a fair, rea- 
sonable and proper price for said shares is not 
supported by the evidence, and is irrelevant and 
immaterial for the reason that the corporation as 
such never engaged in any transaction with Peter 
Bereut and the contract dated January 8, 1941, is 
not the corporate act of Pacific Empire Holdings, 
Incorporated. Plaintiff states that the said contract 
is not binding upon said corporation and was and 
is not the corporate act of Pacific Empire Hold- 
ings, Incorporated. 

Plaintiff further excepts to the finding found 
therein to the effect that at the time of the said 
purchase, to-wit, on or about January 8, 1941, none 
of the said shares acquired by Peter Bercut pur- 
suant to said agreement were in pledge to Pacific 
Empire Corporation for any sum, and in this con- 
nection plaintiff states that the evidence does not 
support such a finding, and that such a finding is 
irrelevant and immaterial and not one of [443] ulti- 
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mate fact and not a proper finding to be made here- 
in, for the reason that Pacific Empire Corporation 
is not a party to this cause. 


val 

Plaintiff excepts to Finding VIII on the ground 
that it is contrary to law, not supported by any 
evidence and outside the jurisdiction of this court. 
Plaintiff further excepts to said finding on the 
ground that the transaction between the defendants 
M. Maffei, L. R. Arnold and Peter Berecut, dated 
January 8, 1941, was not the act and deed of Pacific 
Empire Holdings, Incorporated, but was the unau- 
thorized and illegal act of the defendants, M. Maffei, 
L. R. Arnold and Peter Bercut, then and there 
acting without authority to bind the corporation 
and for their own personal benefit, contrary to the 
interests of the corporation of which they were 
trustees. Plaintiff further excepts to said finding 
on the ground that there is no evidence in the 
record proving that plaintiff is in possession of any 
Shares of Merchants Ice and Cold Storage Com- 
pany belonging to plaintiff, and on the further 
eround that no affirmative relief is available to said 
defendants as against plaintiff other than in the 
course of administration. 


VII. 
Plaintiff excepts to Finding IX on the ground 
that said finding is contrary to the evidence, and 
further states that the evidence conclusively dis- 
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closes that as the result of said transaction with 
Peter Bercut, dated January 8, 1941, Pacific Km- 
pire ‘Corporation and Pacific Empire Holdings, In- 
corporated, were both rendered insolvent and un- 
able to meet its indebtedness as it matured. 


VIII. 

Plaintiff excepts to Finding X, and states that 
said finding is contrary to the evidence in that 
Merchants Ice and Cold Storage Company was not 
in an insolvent condition on January 8, 1941, but on 
the contrary was in a solvent condition with a net 
worth of $1,415,725.00. 

Plaintiff further excepts to the said finding on 
the [444] ground that it is incompetent, irrelevant, 
immaterial, not a finding of ultimate fact, not sup- 
ported by the evidence, and constitutes pure con- 
clusions. 

Plaintiff further excepts to the said finding on 
the ground that no estoppel or laches are available 
in behalf of the defendants against plaintiff because 
of the wrongful acts and conduct of the said de- 
fendants at all times immediately prior to January 
8, 1941, and subsequent to said date, up to the date 
of the appointment of plaintiff as receiver. 

Plaintiff further excepts to said finding, and 
especially to the finding found therein to the effect 
that Pacific Empire Holdings, Incorporated, and 
plaintiff herein, acquiesced and consented to the 
acts and conduct of Peter Bercut in reliance upon 
said contract of sale dated January 8, 1941, and in 
this connection plaintiff states that Pacific Empire 
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' Holdings, Incorporated, and plaintiff at no time 
ever acquiesced or consented to any act or conduct 
on the part of Peter Bercut for the reason that up 
to and including August 20, 1942, said company 
was dominated, controlled and managed by the de- 
fendants M. Maffei and L. R. Arnold who were par- 
ties to the said agreement with Peter Bereut, and 
plaintiff, upon his appointment as receiver, imme- 
diately repudiated said transaction and instituted 
the present cause. 
TX. 

Plaintiff excepts to finding XI on the ground that 
the evidence conclusively discloses that plaintiff 
offered to restore the consideration paid by Peter 
Bercut for the said shares prior to the trial of the 
above cause, as well as in Open Court, but at no 
time did the defendant Peter Bereut ever accept 
the said offer. [445] 

xX. 

Plaintiff excepts to Finding XIT and XIII for 
the reason that the said findings and each of them 
are pure conclusions of law and not findings of ulti- 
mate facts, and for the further reasons that said 
findings are not supported by, but are contrary to 
the evidence. 

XI. 

Plaintiff further excepts to the conclusions of 
law proposed by the said defendants, and as grounds 
for such exceptions states that the said conclusions 
are not warranted by either the evidence or by 
proper finding, and they are contrary to law. 


Peter Bercut, et al. 939 


Wherefore, plaintiff proposes the attached amend- 
ments to the findings and conclusions of law and 
asks that said amended findings of fact and conclu- 
sions of law, as proposed herein, be made the find- 
ings of fact and conclusions of law of the court. 


Dated: July 22, 1948. 


A. J. SCAMPINI 

L. F. MAHAN 

ELLIS & STEINDORE 

C. T. HUBNER 

IVAN CULBERTSON 
Attorneys for Plaintiff 


[Endorsed]: Filed July 23, 1943. [446] 


[Title of District Court. ] 


At a stated term of the Southern Division of the 
United States District Court for the Northern Dis- 
trict of California, held at. the Court Room thereof, 
in the City and County of San Francisco, on Tues- 
day, the 6th day of July, in the year of our Lord 
one thousand nine hundred and forty-three. 


Present: the Honorable Michael J. Roche, D. J. 
[Title of Cause. ] 


This case having been heretofore heard and sub- 
mitted, and being now fully considered, it is by the 
Court ordered that judgment be entered herein in 
favor of the defendants upon findings of fact and 
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conclusions of law, the respective parties to pay 
their own costs. [447] 


oe 


[Title of District Court and Cause. | 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above entitled cause coming on regularly to 
be heard on the 20th day of April, 1943, before the 
above entitled Court, without a jury, Honorable 
Michael J. Roche presiding, a jury trial not having 
been demanded; plaintiff appearing in Court by 
his attorneys, A. J. Scampini, L. F. Mahan, Howard 
Hillis and C. T. Hubner; defendants, Peter Bercut 
and Henri Bercut, appearing in Court by their at- 
torneys, Louis H. Brownstone and George M. Naus; 
defendants, M. Maffei and L. R. Arnold, appearing 
[448] in Court by their attorney, J. A. Pardini; 
the above entitled cause having been dismissed in 
open Court as to all other defendants; and oral 
and documentary evidence having been introduced 
on April 20, 1943 and the cause having been duly 
and regularly continued to and tried on successive 
days thereafter and oral and documentary evidence 
having been introduced on said days, and the mat- 
ter having been briefed by counsel for all parties 
and having been submitted to this Court for deci- 
sion, and the Court being fully advised in the prem- 
ises now finds: 
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FINDINGS OF FACT 


I. 

That this Court has jurisdiction of the above en- 
titled cause. Plaintiff was at the time of the com- 
mencement of this action and still is a citizen and 
resident of the State of Delaware. Pacific Empire 
Holdings, Incorporated at all times was, and now — 
is, a corporation organized and existing under and 
by virtue of the laws of the State of Delaware. 
Each of the defendants named in the complaint on 
file herein was at the time of the commencement of 
this action, ever since has been, and still is a citizen 
and resident of the State of California and resides 
within the jurisdiction of this Court. The matter 
in controversy herein exceeds, exclusive of interest 
and costs, the sum of $3,000.00. 


II. 

Pacific Empire Holdings, Incorporated, a Dela- 
ware corporation, has its principal office i the 
City and County of San Francisco, State of Cali- 
fornia, and at all times has conducted its principal 
activities in said city and state. On the 31st day 
of August, 1942, in the Court of Chancery of the 
State of [449] Delaware in and for New Castle 
County, in that certain action of Rebecca Tanzer 
and Elizabeth Wilhelm, complainants, vs. Pacific 
Empire Holdings, Incorporated, a corporation of 
the State of Delaware, defendant, upon proceedings 
being duly had in said Court pursuant to provisions 
of Section 4407 of the Revised Code of Delaware of 
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1935, the said Pacific Empire Holdings, Incorpo- 
rated was adjudged and decreed to be insolvent 
in the equity sense, and Thomas H. Wingate, the 
plaintiff herein, of the City of Wilmington, State of 
Delaware, was appointed Receiver of Pacific Em- 
pire Holdings, Incorporated with full power to take 
charge of the estate, effects, business and affairs 
thereof, to collect the outstanding debts due and be- 
longing to the said Pacific Empire Holdings, Incor- 
porated and with power to prosecute and defend in 
the name of said Pacific Empire Holdings, Incor- 
porated, or otherwise, all claims and suits. Said 
Thomas H. Wingate has qualified as such receiver 
of and for Pacific Empire Holdings, Incorporated 
and, he is now the duly appointed, qualified and act- 
ing receiver in equity for said corporation. 

Under and pursuant to Section 4408 of the Re- 
vised; Code of Delaware of 1935, now in full force 
and effect, said Thomas H. Wingate, as such re- 
ceiver, has been and now is vested with the title of 
said Pacific Empire Holdings, Incorporated, a cor- 
poration, to all its books, papers and documents, in- 
terests in patents, patent rights, copyrights, and 
trade-marks, rights of action arising upon contract 
or from the unlawful taking or detention of or in- 
jury to property, real, personal or mixed, of what- 
ever nature, kind, class or description, and where- 
soever situate, except real estate situate outside of 
the State of Delaware. 
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TIT. 

Continuously since approximately the year 1931 
up to [450] and including August 20, 1942 and 
thereafter to the date hereof, M. Maffei and L. R. 
Arnold were, and each of them was a director and 
member of the Executive Committee of Pacific Em- 
pire Holdings, Incorporated, a corporation, and 
M. Maffei was President and L. R. Arnold was 
Vice-President and Secretary of said corporation. 
On or about February 15, 1933, defendant, Peter 
Bereut, was elected and became a Director of said 
corporation. On or about February 19, 19385, de- 
fendant, Peter Bercut, was elected and became a 
member of the Executive Committee of said cor- 
poration and on or about March 28, 1933, defendant, 
Peter Bercut, was elected and became a Vice-Presi- 
dent of said corporation. Said Peter Bereut con- 
tinued as a Director, Vice-President and member 
of the Executive Committee of said corporation 
until his resignation as such director, officer and 
member on or about the first day of May, 1940. 
From February 19, 1935 to on or about May 1, 1940, 
the Executive Committee of said corporation con- 
sisted of M. Maffei, L. R. Arnold and Peter Bercut. 
From and after May 1, 1940, to the date hereof the 
Executive Committee of said corporation consisted 
of M. Maffei and L. R. Arnold. From approxi- 
mately the year 1931 up to and including August 20, 
1942, the business and affairs of said corporation 
were actively carried on and conducted by M. Maffei 
and L. R. Arnold, the executive officers of said cor- 
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poration. Said M. Maffei and L. R. Arnold were, 
and each of them was, familiar with all matters 
and things appertaining to the condition and affairs 
of the corporation and with the knowledge and 
consent of its Directors actively managed, con- 
trolled, carried on and conducted its business and 
affairs. During all of said time, defendant, Peter 
Bercut, took no active part in the management or 
direction of the affairs of said corporation or the 
preparation of any financial statements in connec- 
tion therewith or appertaining thereto. [450-A] 


IV 

At various times subsequent to 1931 to and in- 
cluding March 15, 1940, Pacific Empire Holdings, 
Incorporated acquired ownership of shares of com- 
mon and preferred stock of Merchants Ice & Cold 
Storage Company, a corporation conducting an ice 
and cold storage business at San Francisco, Cali- 
fornia, at prices varying upwards from 1214¢ per 
share for common stock and $1.00 per share for 
preferred stock. The total cost to Pacific Empire 
Holdings, Incorporated for all of said shares so 
acquired did not exceed the sum of $250,000.00. On 
December 31, 1940 Pacific Empire Holdings, Incor- 
porated was the owner of 78,358 shares of capital 
stock of Merchants Ice & .Cold Storage Company, 
consisting of 12,493 shares of preferred stock and 
65,863 shares of common stock. On said date and on 
January 8, 1941 the reasonable value of said shares 
was not in excess of the sum of $35,000.00. None 
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of said shares were in pledge to Pacific Empire 
Corporation, a California corporation, as security 
for notes and accounts payable to Pacific Empire 
Corporation in the amount of $136,855.34, or in any 
amount, or at all. 

From 1931 to January 8, 1941, on occasions Pa- 
cific Empire Holdings, Incorporated loaned various 
amounts of money to Merchants Ice & Cold Storage 
Company and all of said loans were repaid in full 
by said Merchants Ice & Cold Storage Company. 
Similarly, during said period Merchants Ice & Cold 
Storage Company loaned various sums of money to 
Pacific Empire Holdings, Incorporated and on 
January 8, 1941 a large sum of money was due, 
owing and unpaid from Pacific Empire Holdings, 
Incorporated to Merchants Ice & Cold Storage 
Company, in addition to substantial sums owed to 
other persons by Pacific Empire Holdings, Incor- 
porated. 

In addition to the shares of Merchants Ice & 
Cold Storage [451] Company, on December 31, 1940 
and on January 8, 1941 Pacific Empire Holdings, 
Incorporated owned 4714% of the outstanding capi- 
tal stock of California Pacific Service Corporation, 
a California corporation, operating a laundry at 
Bakersfield, California, and said shares had a sub- 
stantial value. On said date said corporation also 
owned 52% of the outstanding capital stock of 
Pacific Empire Corporation, a California corpora- 
tion, and said shares had substantial value. 
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v 

On or about January 8, 1941, in accordance with 
law and the Articles and By-laws of Pacific EKm- 
pire Holdings, Incorporated, the said corporation 
had a Board of Directors consisting of an author- 
ized number of seven Directors. At said time the 
Board consisted of six elected and serving Directors, 
namely, M. Maffei, A. A. Heer, Jr., L. R. Arnold, 
Luigi Giachino, Webb Richards and T. M. Ryer- 
son. At said time, in accordance with law and the 
Articles and By-laws of Pacific Empire Holdings, 
Incorporated, said corporation had an Executive 
Committee consisting of an authorized number of 
three Directors and at said time, two of the Direc- 
tors, namely, M. Maffei and L. R. Arnold, were duly 
elected, qualified and acting members of said Execu- 
tive Committee. 

Vi 

On or about January 8, 1941 the following By- 
law of Pacific Empire Holdings, Incorporated, 
among others, was in full force and effect. 


“Article VII. Executive Committee 


Section 1. Appointment 

The directors may appoint an executive com- 
mittee from their own number to consist of 
such number as they shall see fit. [452] 
Section 2. Powers 

Any executive committee appointed by the 
board of directors shall have authority to exer- 
cise all the powers of the board of directors 
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when said board is not in session, but subject 
to the immediate disaffirmance by the board at 
its next meeting after receiving the report of 
the acts done by said committee. Such commit- 
tee may act by the written consent of all its 
members although not formally convened. 
Section 3. Removal 

Members of this committee may be removed 
as such and their successors may be appointed 
by the board and said committee may be abol- 
ished at any time by the board of directors.”’ 


Vil 

On or about January 8, 1941 Pacific Empire 
Holdings, Incorporated by and through its Presi- 
dent, M. Maffei, and its Secretary, L. R. Arnold, 
acting within the course and scope of their author- 
ity for and on behalf of said corporation, sold to 
Peter Bercut for and on behalf of himself and 
Henri Bercut, and Peter Bereut for and on behalf 
of himself and his brother, Henri Bercut, purchased 
of and from Pacific Empire Holdings, Incorporated, 
for the sum of $35,000.00, 78,358 shares of capital 
stock of Merchants Ice & Cold Storage Company, a 
California corporation, consisting of 12,495 shares 
of preferred stock and 65,863 shares of common 
stock of said corporation. Said agreement of sale 
was in writing and was in all respects fair and 
equitable to Pacific Empire Holdings, Incorporated 
and was entered into in good faith after lengthy 
negotiations, at arm’s length, by and between the 
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said corporation acting through independent and 
disinterested officers and directors and the said Peter 
Bercut, and upon a full disclosure of all facts re- 
lating thereto. At said time and at all times sub- 
sequent to May 1940, defendant, Peter Bercut, was 
[453] not an officer or director or member of the 
Executive Committtee of said corporation. 

The price paid for said shares, to-wit, the sum 
of $35,000.00, was a fair, reasonable and proper 
price for said shares. Said contract, and all of the 
terms thereof, was in all respects beneficial, fair 
and equitable to said corporation, and said contract 
was entered into for and on behalf of Pacific Em- 
pire Holdings, Incorporated under proper corporate 
authority by officers and directors and its executive 
committee duly authorized to act for and on behalf 
of said corporation and acting in accordance with 
law and its Articles and By-laws, honestly, inde- 
pendently and in good faith. Said contract was and 
Is fully binding upon said corporation and is its 
corporate act. Subsequent to the execution of said 
contract, the Board of Directors of said corpora- 
tion at a meeting duly and regularly called and 
held, did not disaffirm the said contract. On and 
about January 8, 1940, the shares of Merchants 
Ice & Cold Storage Company purchased by defend- 
ant, Peter Bercut, from Pacific Empire Holdings, 
Incorporated, as aforesaid, were reasonably worth 
a sum not in excess of $35,000.00. 

The said shares were purchased by Peter Bercut 
for and on behalf of himself and Henri Bercut 
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and for and on behalf of no other person or per- 
sons, and are now held by Peter and Henri Bercut 
for themselves and for no one else. Defendants, M. 
Maffei and L. R. Arnold did not then have, never 
have had, and do not now have, any interest in the 
shares so purchased, or any part thereof. None of 
the defendants, or any other person, firms, or cor- 
porations conspired and confederated together to 
purchase the said shares for a nominal considera- 
tion through the power, influence or position of any 
person or persons. There is no [454] evidence of a 
conspiracy in respect to any matters or things al- 
leged in the complaint in file herein or in any other 
respect, or at all. At the time of the said purchase, 
none of said shares were in pledge to Pacific Km- 
pire Corporation for any sum, or amount, or at all. 


VIII 

On or about January 8, 1941 defendant, Peter 
Bercut, paid to Pacific Empire Holdings, Incorpo- 
rated the sum of $35,000.00., the full purchase price 
for the shares of Merchants Ice & Cold Storage 
Company and said Peter Bercut has fully per- 
formed each and all of the terms, covenants, agree- 
ments and conditions required to be performed by 
him under the terms, provisions and conditions of 
the agreement of sale dated January 8, 1941. From 
and out of the sum of $35,000.00 paid to Pacific 
Empire Holdings, Incorporated for said shares, Pa- 
cific Empire Holdings, Incorporated paid $25,000.00 
to Merchants Ice & Cold Storage Company on ac- 


950 Thomas H. Wingate vs. 


count of an indebtedness owing by it to the Mer- 
chants Ice & Cold Storage Company substantially 
in excess of the amount of $25,000.00. 

Pursuant to said agreement, the said corporation 
delivered to Peter Bercut on account of the shares 
so sold, 6,670 shares of preferred stock and 62,341 
shares of common stock of Merchants Ice & Cold 
Storage Company. In order to obtain possession 
of 5,51624 shares of preferred stock so sold and at 
the express instance and request of Pacific Empire 
Holdings, Incorporated, on or about April 1, 1941 
defendants, Peter Bercut and Henri Bercut,- were 
compelled to, and did, advance and expend the sum 
of $3,950.00 in payment of a claim against Pacific 
Kmpire Holdings, Incorporated, secured by a pledge 
of said 5,516%4 shares, and the said corporation 
promised and agreed to repay said sum to Henri 
Bercut. Subsequent to January 8, 1941 and as 
aforesaid, Pacific [455] Empire Holdings, Incorpo- 
rated delivered to Peter Bercut 12,18624 shares of 
preferred stock and 62,341 shares of common stock 
of Merchants Ice & Cold Storage Company. Pur- 
suant to the terms and provisions of the agreement 
dated January 8, 1941 the said corporation has 
failed and refused to deliver to Peter Bercut the 
balance of 30814 shares of preferred stock and 3,522 
shares of common stock of Merchants Ice & Cold 
Storage Company required to be delivered there- 
under. 

Defendants, Peter Bercut and Henri Bercut, and 
each of them, have demanded payment of the sum 
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of $3,950.00 and delivery of 30814 shares of pre- 
ferred stock and 3,522 shares of common stock of 
Merchants Ice & Cold Storage Company of and 
from Pacific Empire Holdings, Incorporated and 
of and from plaintiff but said corporation and said 
plaintiff have failed and refused to pay said sum, 
or any part thereof, save and except the sum of 
$100.00, or to deliver said shares, or any part 
thereof, to said defendants, or either of them. 


TX 

The sale of said shares of Merchants Ice & Cold 

Storage Company, as aforesaid, did not render Pa- 
Holdings, Incorporated 
cific Empire Gerperatten insolvent or unable to 
meet its debts or other obligations and was not in 
fraud of its stockholders and creditors or its stock- 
holders or creditors. The financial condition of 
said corporation was due to causes other than the 
sale of said shares. 
xX 

On or about January 8, 1941, Merchants Ice & 
Cold Storage Company was in an insolvent condi- 
tion; it had no funds with which to meet its pay- 
rolls and was about to collapse financially, and said 
facts and circumstances were fully known to Pacific 
Empire Holdings, Incorporated and its officers and 
directors. [456] The execution of the contract of 
purchase and sale of shares of Merchants Ice & 
Cold Storage Company by Pacific Empire Hold- 
ings, Incorporated to Peter Bercut under date of 
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January 8, 1941 and the facts and circumstances 
relating thereto were at said time known to Pacific 
Empire Holdings, Incorporated, its officers and di- 
rectors and were a matter of public knowledge in 
San Francisco; and the sum of $35,000.00 paid for 
sald shares by Peter Bercut was a fair, reasonable 
and proper price for said shares. Upon the execu- 
tion of said contract and in reliance thereon, Peter 
Bercut assumed the presidency and management of 
the Merchants Ice & Cold Storage Company and 
has continuously since the execution of said con- 
tract of date January 8, 1941 devoted himself and 
his financial resources to the rehabilitation and de- . 
velopment of the business of Merchants Ice & Cold 
Storage Company. As a result thereof, Merchants 
Tce’ & Cold Storage Company has and had at and 
about the time of the filing of the complaint herein, 
a large and active business and is and was then 
operating upon a profitable basis. The acts of the 
said defendant,: Peter Bereut, in this connection 
have been open and overt and at all times since 
January 8, 1941 have been fully known to the of- 
ficers and directors of Pacific Empire Holdings, 
Incorporated and are a matter of public knowledge 
in San Francisco. At all times since January 8, 
1941 Pacific Empire Holdings, Incorporated by and 
through its officers and directors has been fully 
aware of the acts and conduct of the said Peter 
Bercut in building up and developing the business 
of the said Merchants Ice & Cold Storage Company - 
in reliance upon his ownership of the shares of the 
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Merchants Ice & Cold Storage Company purchased 
by him from Pacific Empire Holdings, Incorpo- 
rated, as aforesaid. As a result of the efforts of 
Peter Bercut, as aforesaid, the shares of Merchants 
Ice & Cold [457] Storage Company purchased by 
Peter Bercut have greatly appreciated and enhanced 
in value since January 8, 1941. Pacific Empire 
Holdings, Incorporated and plaintiff herein have 
acquiesced and consented to the acts and conduct of 
Peter Bercut in reliance upon said contract of sale 
as hereinbefore alleged and by reason of such ac- 
quiescence and conduct upon their part are es- 
stopped from denying or questioning the validity 
of said contract and have been guilty of laches in 
connection with the matters and things set forth in 
the complaint on file herein. 


XI 
On or about the 9th day of September, 1942 plain- 
tiff delivered a purported notice of repudiation of 
the transaction of the purchase and sale of said 
shares to Peter Bercut. Rhaintift-has—-ailedtoton 
cer—to—defendant;_Peter—Berentt_or Henrt Berert, 


XII 
Defendants, Peter Bercut and Henri Bercut, ever 
since January 8, 1941 have been and now are law- 
fully in possession of the preferred and common 
shares of Merchants Ice & Cold Storage Company 
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stock sold and delivered to them pursuant to the 
contract of January 8, 1941, as heretofore set forth 
in these findings. No ground exists for the repudia- 
tion, recession or setting aside of the said contract 
and the sale of said shares and said contract at all 
times, from and after its execution, was, and still 
is, In full and legal force and effect and has not 
been lawfully rescinded or modified in any respect 
whatsoever. 
XIII 

At no time did defendants, Peter or Henri Ber- 
cut, or M. Maffer or L. R. Arnold, convert any 
shares of Merchants Ice & [458] Cold Storage Com- 
pany belonging to the Pacific Empire Holdings, In- 
corporated and none of said defendants are indebted 
to ‘Pacific Empire Holdings, Incorporated in any 
sum or in any amount, or at all. 


XIV 
Pacific Empire Corporation is not a necessary 
party to the determination of this action. 
And as conclusions of law from the foregoing 
findings of fact: 


CONCLUSIONS OF LAW 
if 

The plaintiff is not entitled to recover from the 
defendants, Peter Bercut, Henri Bercut, M. Maffei 
or L. R. Arnold, or all, either or any of them, any 
shares of the capital stock of Merchants Ice & Cold 
Storage Company, a California corporation, or any 
sum, or sums of money, or any other matter or 
thing. 
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IT 
That defendant, Peter Bercut, is entitled to judg- 
ment against plaintiff for the delivery of 308% 
shares of preferred stock and 3,522 shares of com- 
mon stock of Merchants Ice & Cold Storage Com- 
pany, and defendant, Henri Bercut, is entitled to 
judgment against plaintiff for the sum of $3,850.00 
and interest thereon. 
III 
That each and all of the parties hereto pay their 
own costs of suit herein incurred. 
And it is Ordered and Directed that judgment 
be entered accordingly. 
Dated: San Francisco, California, 
August 
July 9, 1943. 
MICHAEL J. ROCHE 
Judge 
[Endorsed]: Filed Aug. 9, 1943. [459] 
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In the United States District Court for the North- 
ern District of California, Southern Division 


Civil Action—File No. 22339 W 


THOMAS H. WINGATE, as Receiver in Equity 
for Pacific Empire Holdings, Incorporated, a 
corporation, of the State of Delaware, 

Plaintiff, 
VS. 


PETER BERCUT, HENRI BERCUT, M. MAF- 
FEI and L. R. ARNOLD, 
Defendants. 


JUDGMENT 


The above entitled cause having been duly and 
regularly heard by the above entitled Court, with- 
out a jury, Honorable Michael J. Roche, presiding, 
a jury trial not having been demanded, and the 
cause having been argued and submitted, and the 
Court having rendered his opinion and having made 
findings of fact and conclusions of law, it is hereby 
Ordered, Adjudged and Decreed: [460 ] 


I 
That plaintiff take nothing by his complaint on 
file herein. Plaintiff is not entitled to recover from 
the defendants, Peter Bercut, Henri Bercut, M. 
Maffei or L. R. Arnold, or all, either, or any of 
them, any shares of the capital stock of Merchants 
Ice & Cold Storage Company, a California corpo- 
ration, or any sum or sums of money, or any other 

matter or thing. 
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JE 

That the defendant, Peter Bercut, have judgment 
against plaintiff for the delivery of 30824 shares of 
preferred stock and 3,522 shares of common stock of 
Merchants Ice & Cold Storage Company, a Cali- 
fornia corporation, and defendant, Henri Bercut, 
have judgment against plaintiff for the sum of 
$3,850.00 and interest from date hereof thereon. 


III 
That each and all of the parties hereto pay their 
own costs of suit herein incurred. 
And the Clerk of the above entitled Court is 
Ordered and Directed to enter said judgment. 
August 


Dated: Sek-9th, 1943. 
MICHAEL J. ROCHE 


United States District Judge. 
[Endorsed]: Filed Aug. 9, 1943. [461] 


ee 


[Title of District Court and Cause. ] 


NOTICE OF MOTION FOR REHEARING 
AND NEW TRIAL 


To Louis H. Brownstone and George M. Naus, 
Attorneys for Defendants, Peter Bereut and 
Henri Bercut; and to J. A. Paradini, Attorney 
for Defendants, M. Maffei and L. R. Arnold: 
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Please Take Notice, and you are hereby notified 
that the undersigned attorneys for the plaintiff 
above named will move the above entitled Court be- 
fore the Honorable Michael J. Roche, judge thereof, 
in his courtroom at Room No. 307 Post Office 
Building, Seventh and Mission Streets, San Fran- 
cisco, California, on Monday, the 9th day of August, 
1943, at ten o’clock A. M. thereof, or as soon there- 
after as counsel may be heard, for an order setting 
aside the decision and judgment herein and granting 
a new trial of the above entitled cause, for the fol- 
lowing reasons, viz: 

1. ‘The decision is contrary to the law in the case. 

2. ‘The decision is contrary to the evidence in 
the case. [462] ¢ 

3. The decision is contrary to the law and the 
evidence in the ease. 

4. Insufficiency of the evidence to justify the de- 
cision herein. 

At said time and place plaintiff will further move 
the Court to set aside and vacate its decision herein 
and to enter judgment herein in favor of plaintiff 
on the Findings of Fact and Conclusions of Law 
submitted and filed herewith by plaintiff. 

Said motions will be made and based upon this 
Notice of Motion, the stenographic report of the 
evidence, all exhibits admitted into evidence and 
the minutes, records, pleadings and files of the above 
entitled Court in the above entitled matter. 
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Dated: San Francisco, California. 
July 22, 1943. 
A. J. SCAMPINI 
L. F. MAHAN 
ELIIS & STEINDORF 
C. T. HUBNER 
IVAN CULBERTSON 
Attorneys for Plaintiff. 


[Endorsed]: Filed July 23, 1943. [463] 


District Court of the United States, Northern 
District of California, Southern Division 

At a Stated Term of the Southern Division of 
the United States District Court for the Northern 
District of California, held at the Court Room 
thereof, in the City and County of San Francisco, 
on Monday, the 9th day of August, in the year of 
our Lord one thousand nine hundred and forty- 
three. 
Present: the Honorable Michael J. Roche, D. J. 


No. 22339-R Civil 
THOMAS H. WINGATE, ete. 
VS. 
PETER BERCUT, et al. 
This case came on regularly this day for hearing 


on motion to settle findings and motion for rehear- 
ing and new trial. 
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After hearing the arguments of A. J. Scampini, 
Esq. for plaintiff, and George M. Naus, Esq. for 
defendants, it is Ordered that the motion for re- 
hearing and new trial be denied. Further Ordered 
that the findings of fact and conclusions of law 
proposed by the defendants be approved, and that 
judgment be entered in favor of defendants in the 
form this day signed and filed. [464] 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO THE 
CIRCUIT COURT OF APPEALS 


To the defendants Peter Bercut and Henri Bercut, 
and to Louis H. Brownstone, Esq. and George 
M. Naus, Esq., their attorneys: 


To the defendants M. Maffei and L. R. Arnold, and 
to Messrs. J. A. Pardini and Elda Granelli, 
their attorneys; and 


To all persons interested : 

Notice is hereby given that Thomas H. Wingate, 
as receiver in equity for Pacific Empire Holdings, 
Incorporated, a corporation of the State of Dela- 
ware, the plaintiff above named, hereby appeals 
[465] to the Circuit Court of Appeals of the Ninth 
Circuit from the final judgment in this action by 
the above entitled court on August 9, 1943, in favor 
of the defendants Peter Bercut, Henri Bercut, M. 
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Maffei and L. R. Arnold, and against the plaintiff, 
and from the whole of said judgment. 


Dated: San Francisco, California, August 18, 
19438. 
A.J. SCAMPINI 
L. F. MAHAN 
ELLIS & STEINDORF 
C. T. HUBNER 
IVAN CULBERTSON 
Attorneys for Plaintiff 
300 Montgomery Street, 
San Francisco, California 
(Receipt of Service. ) 


[Endorsed]: Filed Aug. 18, 1943. [466] 


a 


[Title of District Court and Cause. ] 


DESIGNATION OF PORTIONS OF THE REC- 
ORD TO BE CONTAINED IN RECORD ON 
APPEAL. 


To the Clerk of the above entitled Court: 

The above named plaintiff, appellant herein, des- 
ignates the following portions of the record to be 
contained in the record on appeal in the above en- 
titled action: 

1. Complaint. 

2. Answer of Peter Bercut, Ernest E. Bercut, 
Henri Bereut and Jean Bercut. 

3. Answer of M. Maffei and L. R. Arnold. 
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10. 


11. 


is 


13. 


14, 


15. 
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. Stipulation of the parties permitting the 


use of certain depositions. [467] 


. Plaintiff’s request for admission of certain 


facts, under rule 36, and plaintiff’s inter- 
rogatories propounded to the defendant 
Peter Bercut. 


. Reply of Peter Bereut to said request for 


admission of facts and answer of Peter 
Bereut to said propounded interrogatories. 


. The amended answer and counter claim filed 


in said cause by Peter Bereut and Henri 
Bercut, et al. 


. The minute order of the court, dated July 


6, 1943, directing entry of judgment for the 
defendants upon Findings of Fact and Con- 
clusions of Law. 

The Findings of Fact and Conclusions of 
Law proposed in said cause by the defend- 
ants Peter Bercut and Henri Bercut. 

The exceptions to said proposed Findings 
of Fact and Conclusions of Law filed in said 
cause by the Plaintiff. 

The Findings of Fact and Conclusions of 
Law proposed by the plaintiff in said cause. 
Plaintiff’s motion for a new trial and re- 
hearing. 

Minute order of the court denying motion 
for new trial and rehearing. 

The Findings of Fact and Conclusions of 
Law settled by the court. 

The judgment entered in said cause by the 
court. 


16. 
ing 


18. 


no. 
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The Notice of Appeal. 

Designation of Portions of the Record to be 
contained in record on appeal. 

Designation by the appellee of additional 
matter to be included in the record. 
Reporter’s Transcript of the evidence. 


Dated: San Francisco, California, August 18, 


1943. 


A. J. SCAMPINI 

L. F. MAHAN 

ELLIS & STEINDORF 

C. T. HUBNER 

IVAN CULBERTSON 
Attorneys for Plaintiff 


[Endorsed]: Filed Aug. 18, 1948. [468] 


—— oe 


[Title of District Court and Cause. ] 
AMENDED DESIGNATION OF THE 


RECORD ON APPHAL 


To the Clerk of the above entitled court: 

The above named plaintiff, appellant herein, does 
hereby amend his designation of portions of the 
record to be contained in the record on appeal 
filed by him in the above cause on August 13, 1948, 
and does hereby now designate for inclusion there- 
in the complete record and all the proceedings and 
evidence in the action, including all exhibits ad- 
mitted into evidence, and the depositions of Lloyd 
R. Arnold and Leona Keener. 
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Dated: San Francisco, California, August 17, 
19438. 
A. J. SCAMPINI 
L. F. MAHAN 
ELLIS & STEINDORE 
C. T. HUBNER 
IVAN CULBERTSON 
Attorneys for Plaintiff 


[Endorsed]: Filed Aug. 18, 1943. [469] 


ee 


[Title of District Court and Cause. ] 


STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY ON 
' APPEAL 


The appellant states that the points upon which 
he intends to rely on the appeal in this action are 
as follows: 

1. The judgment of the trial court is contrary to 
the law of the case. 

2. The judgment of the trial court is contrary to 
the evidence of the case. 

3. The findings of the trial court are contrary to 
the evidence of the ease. 

4. The findings of the trial court are not sup- 
ported by any evidence in the record. 

5. The conclusions of law of the trial court are 
erroneous in law. [470] 

6. The conclusions of law of the trial court are 
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not warranted or supported either by any evidence 
in the record or by any proper finding. 

7. Einding numbered III of the trial court is 
contrary to the evidence in that the evidence ad- 
duced at the trial conclusively discloses that the 
defendant Peter Bercut was a director, vice presi- 
dent and member of the executive committee of 
Pacific Empire Holdings, Incorporated, until Au- 
gust 20, 1942, and that the said defendant, together 
with the defendants M. Maffei and L. R. Arnold, 
actively managed, supervised and conducted the 
affairs of said corporation and of its subsidiaries 
from on or about 1933 to on or about January 8, 
1941. The evidence conclusively discloses that de- 
fendant Peter Bercut, in all matters and things of 
any substantial nature appertaining to the conduct 
of the affairs and business of said corporation and 
of its -subsidiaries, Pacific Empire Corporation, 
Merchants Ice and Cold Storage Company, and 
California Pacific Service, Inc., was consulted by 
the defendants M. Maffei and L. R. Arnold and he 
participated in the directors and executive com- 
mittee meetings and approved, without objection, 
all of the acts and deeds of M. Maffei and L. R. 
Arnold and of said executive committee during all 
of said period of time. The evidence further con- 
clusively discloses that said defendant Peter Bercut 
at no time ever resigned as an officer and director 
of Pacific Empire Corporation and as a director 
of Merchants Ice and Cold Storage Company, both 
of these companies being subsidiaries of Pacific 
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Empire Holdings, Incorporated. The evidence fur- 
ther discloses that said defendant Peter Bercut, to- 
gether with the defendants M. Maffei and L. R. 
Arnold, as the executive officers of Pacific Empire 
Holdings, Incorporated, and constituting its execu- 
tive committee, prepared and supervised all finan- 
cial statements and reports of said corporation 
mailed to its stockholders during all of said period. 
[471 ] 
8. Finding numbered IV of the trial court is 
contrary to and not supported by any evidence in 
the record insofar as it finds that on or about Janu- 
ary 8, 1941, the 12,493 shares of preferred and - 
65,863 shares of common capital stock of Merchants 
Ice and Cold Storage Company owned by Pacific 
Empire Holdings, Incorporated, was of the reason- 
able value of not more than $35,000 and no portion 
of said shares were then on pledge with Pacific Em- 
pire Corporation as security for moneys owing by 
Pacific Empire Holdings, Incorporated to Pacific 
Empire Corporation for the reason that, 

(a) the evidence in the record conclusively 
shows that the reasonable value of the 12,493 
shares of preferred and the 65,863 shares of 
common capital stock owned by Pacific Empire 
Holdings, Incorporated, on January 8, 1941, 
was then not less than $250,000; 

(b) the evidence in the record conclusively 
shows that on January 8, 1941, 3,990 shares of 
preferred and 44,94414 shares of common of 
said capital stock had been and was on pledge 
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with Pacific Empire Corporation, a California 
corporation, and then a subsidiary of Pacific 
Empire Holdings, Incorporated, by virtue of a 
pledge agreement executed between said cor- 
porations on May 15, 1935, by and with the 
written consent and approval of the defend- 
ants Peter Bercut, M. Maffei and L. R. Arnold, 
who, respectively, were on May 15, 1935, and 
on January 8, 1941, officers and directors of 
both corporations. 


9, Finding numbered V of the trial court is con- 
trary to the evidence and not supported by any 
evidence in the record in that the record discloses 
that on January 8, 1941, Pacific Empire [472] 
Holdings, Incorporated, had a board of directors 
consisting of M. Maffei, A. A. Heer, Jr., L. R. 
Arnold, Luigi Giachino, Webb Richards and R. M. 
Ryerson, and the defendant Peter Bercut, and an 
executive committee of three directors, namely, the 
defendants M. Maffei, L. R. Arnold and Peter 
Bercut. 

10. Finding numbered VII of the trial court is 
contrary to and not supported by any evidence in 
the record in that the evidence and the record con- 
clusively show that the defendants M. Maffei and 
L. R. Arnold, on January 8, 1941, were not acting 
within the course and scope of their authority for 
and on behalf of Pacific Empire Holdings, Incor- 
porated, in selling to Peter Bereut for the sum of 
$35,000 the 12,493 shares of preferred and 65,863 
shares of common stock of Merchants Ice and Cold 
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Storage Company owned by Pacific Empire Hold- 
ings, Incorporated, on that date. The record and 
evidence further conclusively show that in said 
transaction the defendants M. Maffei and L. R. 
Arnold were acting without authority to do so, with 
the knowledge of the defendant Peter Bereut, who 
on said day was also an officer and director of 
Pacific Empire Holdings, Incorporated and a mem- 
ber of its executive committee and knew that said 
defendants M. Maffei and L. R. Arnold had no 
authority to enter into said transaction for and on 
behalf of Pacific Empire Holdings, Incorporated. 
The record and the evidence further conclusively 
show that the agreement of sale dated January 8, 
1941, purported to have been entered into by and 
between Pacific Empire Holdings, Incorporated, 
acting through the defendants M. Maffei and L. R. 
Arnold and the defendant Peter Bercut, was un- 
fair and inequitable to Pacific Empire Holdings, 
Incorporated, in that the reasonable value of said 
shares of stock on said day was not less than 
$250,000, and in that no effort was made by the offi- 
cers of the corporation to obtain a higher price 
than that offered by defendant Peter Bereut for 
said [473] block of stock and in that the directors 
of said corporation, other than the defendants 
M. Maffei, L. R. Arnold and Peter Bercut, were 
kept in ignorance of said negotiations and said 
transactions, and the stockholders of said corpora- 
tion were kept in ignorance of said negotiations 
and said transactions and in that no meeting of 
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either the executive committee or of the board of 
directors or of the stockholders of said corporation 
was ever called or held for the purpose of author- 
izing or approving or ratifying the said transaction. 
The record and the evidence further conclusively 
show that said transaction was not entered into in 
good faith or after lengthy negotiations between 
said parties, but on the contrary was entered into 
hastily, secretly and for an unfair consideration 
and for the purpose of avoiding and defrauding 
the rights of the creditors of Pacific Empire Hold- 
ings, Incorporated, including the United States of 
America, which .had obtained a judgment on or 
about November 20, 1940, against Pacific Empire 
Holdings, Incorporated and which judgment was 
and still is unsatisfied. The record and the evidence 
conclusively show that no disclosure of the facts 
and circumstances of said transaction was ever 
made by the defendant Peter Bereut, L. R. Arnold 
or M. Maffei to the board of directors of Pacific 
Empire Holdings, Incorporated, until on or about 
August 20, 1942, at which time and for the first time 
since January 8, 1941, a meeting of the board of 
directors of said corporation was called and held 
and at said meeting the said transaction was dis- 
affirmed by said board of directors pursuant to its 
rights reserved in and by virtue of Section 2 of 
Article VII of the By-Laws in evidence. The rec- 
ord and the evidence further conclusively show 
that the defendants Peter Bercut, M. Maffei and 
L. R. Arnold, in the course of said negotiations and 
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at the time of the completion of said transaction on 
January 8, 1941, were not disinterested officers [474] 
or directors of Pacific Empire Holdings, Incorpo- 
rated, but on the contrary were interested personally 
and individually in said transaction and had an 
adverse interest to Pacific Empire Holdings, Incor- 
porated. 

The record and evidence in the case further con- 
clusively show that the said transaction of January 
8, 1941 was entered into in violation of sections 
311,343 and 3439.04 and 3439.07 of the Civil Code 
of California, and section 65 of the Delaware Cor- 
poration Laws then in force and effect. 

11. Finding numbered VIII of the trial court is 
contrary to the evidence in that the evidence and 
record conclusively show that Pacific Empire Hold- 
ings, Incorporated, did not receive the sum of 
$35,000 for said shares, but on the contrary received 
the sum of approximately $4,000. 

12. Finding numbered IX of the trial court is 
contrary to and not supported by any evidence in 
the record for the reason that the evidence conclu- 
sively shows that as a direct and proximate result 
of the said transaction had by and between the said 
defendants M. Maffei, L. R. Arnold and Peter Ber- 
cut on January 8, 1941, Pacific Empire Holdings, 
Ineorporated, was rendered insolvent and unable to 
meet its obligations. 

13. Finding numbered X of the trial court is 
contrary to and not supported by any evidence in 
the record in that the record and the evidence con- 
clusively show that on January 8, 1941, and prior 
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thereto and thereafter, Merchants Ice and Cold 
Storage Company was in a solvent condition and a 
going concern with a net book worth of $1,415,725.00 ; 
that it had at all times met its obligations when 
due; that it had never defaulted in any of its obli- 
gations and that the business of said corporation 
had shown an increase, in the year 1940, over pre- 
vious years, and that the value of the outstanding 
[475] capital stock of said corporation was higher 
on January 8, 1941 than it had ever been at any 
time prior thereto for some years. 

The record and the evidence further conclusively 
show that the facts and circumstances relating to 
the purported purchase and sale of the said shares 
of Merchants Ice and Cold Storage Company owned 
by Pacific Empire Holdings, Incorporated, by Peter 
Berceut were at no time known to any of the officers 
of directors of Pacific Empire Holdings, Incorpo- 
rated, other than the defendants L. R. Arnold, 
M. Maffei and Peter Bercut, until August 20, 1942. 
The record and the evidence further conclusively 
show that the sum of $33,000 paid for said shares 
by Peter Bercut was not a fair, reasonable and 
proper price for said shares for the reason that 
said shares had a reasonable value on January 8, 
1941 of not less than $250,000. The record and the 
evidence further conclusively show that the facts 
and circumstances of said transaction were wilfully 
suppressed by the defendants M. Maffei, L. R. 
Arnold and Peter Bercut from the stockholders and 
ereditors of Pacific Empire Holdings, Inc. The ree- 
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ord and the evidence conclusively show that the 
directors of Pacific Empire Holdings, Inc., (other 
than the defendants M. Maffei, L. R. Arnold and 
Peter Bercut) and plaintiff acted promptly in dis- 
affirming the said transaction when all of the facts 
and circumstances thereof were brought to their 
knowledge, and at no time have they or the stock- 
holders or creditors or Pacific Empire Holdings, 
Inc. ever acquiesced in or consented or approved 
or ratified or confirmed the said transaction, either 
formally or informally, or by reason of any act or 
conduct on their part. 

13. Findings numbered XIT and XIII of the 
trial court are contrary to the evidence and the 
record and the law of the case [476] in that the 
defendants Peter Bercut and Henri Bercut are not 
lawfully in possession of the shares of Merchants 
Tee and Cold Storage Company delivered to Peter 
Bercut pursuant to the agreement dated January 
8, 1941, and said defendants, together with the de- 
fendants M. Maffei and L. R. Arnold, unlawfully 
converted the said shares to their own use and 
benefit, for the reasons that 

(a) the transaction purported to have been en- 
tered into by and between M. Maffei, as president, 
and L. R. Arnold, as secretary, of Pacific Empire 
Holdings, Incorporated, and Peter Bercut, on Janu- 
ary 8, 1941, wherein and whereby the said shares 
of Merchants Ice and Cold Storage Company were 
delivered to and received by the defendant Peter 
Bercut, was not a valid, corporate act of Pacific 
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Empire Holdings, Incorporated, or binding upon it 
or plaintiff herein; 

(b) said M. Maffei, as president, and L. R. Ar- 
nold, as secretary, of Pacific Empire Holdings, In- 
corporated, had no authority for and on behalf and 
in the name of said corporation to enter into said 
transaction, and each of them lacked proper au- 
thority to do so or to affix the corporate seal to 
said document, and such lack of authority was 
known to Peter Bercut; 

(c) said transaction was not authorized, ratified, 
approved or confirmed by the executive committee 
or the board of directors or the stockholders of 
Pacific Empire Holdings, Incorporated ; 

(d) said transaction was disaffirmed by the board 
of directors of Pacific Empire Holdings, Incorpo- 
rated, and plaintiff herein, promptly upon the facts 
and circumstances of said transaction having been 
brought to their attention. 

(e) at the time of the said transaction the de- 
fendants M. Maffei, L. R. Arnold and Peter Bereut 
were officers and directors [477] of Pacific Empire 
Holdings, Incorporated, and constituted its Execu- 
tive Committee, and the said transaction was unfair 
and inequitable to Pacific Empire Holdings, Incor- 
porated, and entered into by said parties hastily, 
secretly and without adequate consideration being 
received by Pacific Empire Holdings, Incorporated, 
and without the facts and circumstances thereof 
being, either before or thereafter, until August 20, 
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1942, fully disclosed to the directors or stockholders 
of Pacific Empire Holdings, Incorporated. 

(f) the said transaction was entered into in vio- 
lation of the fiduciary obligations then and there 
owing to Pacific Empire Holdings, Incorporated, by 
the defendants M. Maffei, L. R. Arnold and Peter 
Bercut. 

(2) the said transaction was entered into in vio- 
lation of Sections 311, 343, 3489.04 and 3430.07 of 
the Civil Code of the State of California, and See- 
tion 65 of the Delaware corporation laws then in 
force and effect. 

(h) the said transaction constituted a fraud upon 
the creditors and stockholders of Pacific Empire 
Holdings, Incorporated and was entered into by the 
said defendants M. Maffei, L. R. Arnold and Peter 
Berecut wilfully and with intent to hinder, defraud 
and delay the creditors of Pacific Empire Hold- 
ings, Incorporated. 

(1) the said transaction constituted fraud upon 
Pacific Empire Holdings, Incorporated. 

(j) at said time, to-wit, January 8, 1941, the 
said defendants M. Maffei, L. R. Arnold and Peter 
Bercut were trustees of Pacific Empire Holdings, 
Incorporated, and said transaction was entered into 
in violation of their trustees’ obligation and in vio- 
lation of Sections 2223, 2224, 2228, 2229, 2230, 2231, 
2233 and 2234 of the Civil Code of the State of 
California. [478] 

(k) plaintiff and Pacific Empire Holdings, In- 
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corporated, are not estopped either by laches or 
limitations: from repudiating the said transaction 
by reason of the acts and conduct of the said defend- 
ants M. Maffei, L. R. Arnold and Peter Bercut in 
suppressing the facts and circumstances of said 
transaction from the directors, creditors and stock- 
holders of Pacific Empire Holdings, Incorporated, 
until on or about August 20, 1942. 

(1) the said transaction was promptly and sea- 
sonably repudiated and rescinded by plaintiff and 
the board of directors of Pacific Kmpire Holdings, 
Incorporated, when all of the facts and circum- 
stances thereof were made known to them, and 
plaintiff, as receiver of Pacific Empire Holdings, 
Incorporated, did promptly offer to restore to the 
defendant Peter Bercut any and all consideration 
paid by him to Pacific Empire Holdings, Incorpo- 
rated, as the result of said transaction, prior to the 
institution of the above entitled action and again 
in open court during the trial thereof. 

14. The conclusions of law of the trial court are 
erroneous in law, contrary to the law and equity 
of the case, and not warranted by any proper find- 
ing, in that the proper findings of the case war- 
ranted by and consistent with the evidence in the 
case are the findings of fact proposed to the trial 
court by the plaintiff, which findings were refused 
by the trial court. 

15. Plaintiff is entitled, under the evidence in 
the record and the law of the case to a judgment 
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against the defendants Peter Bereut and Henri 
Bercut for the return of all the shares of common 
and preferred stock of Merchants Ice and Cold 
Storage Company delivered to Peter Bercut by the 
defendants M. Maffei and L. R. Arnold as the result 
of the transaction between said parties dated Janu- 
ary 8, 1941, for the reason that said transaction 
[479] (as stated in point 13 hereof) was and is void 
as to Pacific Empire Holdings, Incorporated, and 
plaintiff. 

16. The defendants Peter Bereut and Henri 
Bercut, by reason of their conduct in the premises, 
are not entitled to any affirmative judgment or re- 
hef against the plaintiff of any kind or character. 

17. The judgment of the trial court should be 
reversed and the trial court directed to enter judg- 
ment in said cause against the defendants Peter 
Bereut, Henri Bereut, M. Maffei and L. R. Arnold. 

(a) for the return to plaintiff of all shares of 
common and preferred stock of Merchants Ice and 
Cold Storage Company received by either of them 
as the result of the transaction between said par- 
ties dated January 8, 1941; and 

(b) each of said defendants should be ordered 
to account for and pay over to plaintiff any profits 
earned or made by them, directly or indirectly, as 
the result of said transaction ; 

(c) and ordered to pay to plaintiff all proper 
costs ineurred by plaintiff in this action. 
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Dated: San Francisco, California, August 19, 
1943. 

Respectfully submitted, 
A. J. SCAMPINI 
L. F. MAHAN 
ELLIS & STEINDORE 
C. T. HUBNER 
IVAN CULBERTSON 

Attorneys for Appellants. 


Receipt of Service. 
[Endorsed]: Filed Aug. 19, 1943. [480] 


[Title of District Court and Cause. ] 


STIPULATION AUTHORIZING USE OF 
EXHIBITS ON APPEAL IN ORIGINAL 
FORM 


The above named plaintiff having duly filed in 
the above entitled cause his notice of appeal to the 
Circuit Court of Appeal, Ninth Circuit, from the 
Judgment rendered by the above entitled Court on 
August 9, 1948, in favor of the defendants, and 
having designated for inclusion in the record of 
appeal the complete record and all the proceedings 
and evidence in the action, including all exhibits; 
and all depositions admitted into evidence; 

It is hereby stipulated that all exhibits whether 
- marked for identification or introduced in evidence, 
have been and are designated for inclusion in the 
record on appeal herein. 
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It is further stipulated that all exhibits in said 
cause may be sent to the Appellate Court in their 
original form in lieu of copies, and that the depo- 
sitions of Lloyd R. Arnold and Leona Keener may 
be sent to the Appellate Court in their original 
form instead of copies. 

It is further stipulated that the original deposi- 
tion of A. A. Heer, filed by the plaintiff in said 
cause but not read or admitted into evidence at the 
trial of said cause, shall remain with the Clerk of 
the above Court until the further order of the Court 
and shall not be sent to the Appellate Court as part 
of said record on appeal. 

It is further stipulated that the briefs filed in 
said cause by the plaintiff and the defendants shall 
not be deemed to be a part of the record on appeal 
to be sent to the Appellate Court. [481] 


Dated: San Francisco, California, August 20th, 
1943. 

L. F. MAHAN 

ELLIS & STEINDORE 
IVAN CULBERTSON 
CONRAD T. HUNTER 

A. J. SCAMPINI 

Attorneys for Plaintiff 


J. A. PARDINI & 
ELDA GRANELLI 

Attorneys for Defendants, N. P. 
Lloyd R. Arnold and M. Maffei 
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LOUIS H. BROWNSTONE 

GEORGE M. NAUS 
Attorneys for Defendants, 

Peter Bercut and Henri Bercut 


ORDER 


The above stipulation is hereby approved and it 
is so ordered. 
A. F. ST. SURE 
Judge of the District Court 


[Endorsed]: Filed Aug. 24, 1943. [482] 


ee 


District Court of the United States 
Northern District of California 


CERTIFICATE OF CLERK TO TRANSCRIPT 
OF RECORD ON APPEAL 


I, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 482 
pages, numbered from 1 to 482, inclusive, together 
with two volumes of depositions, contain a full, 
true, and correct transcript of the records and pro- 
ceedings in the case of Thomas H. Wingate, ete., 
plaintiff, vs. Peter Bereut, et al., No. 22339-R, as 
the same now remain on file and of record in my 
office. 

I further certify that the cost of preparing and 
certifying the foregoing transcript of record on 
appeal is the sum of Forty-one dollars and seventy- 
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five cents ($41.75) and that the said amount has 
been paid to me by the Attorney for the appellant 
herein. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said District Court at 
San Francisco, California, this 11th day of Sep- 
tember, A .D. 1943. 

[Seal] C. W. CALBREATH, 

Clerk, 
WM. J. CROSBY, 
Deputy Clerk. [483] 


a 


[Endorsed]: No. 10550. United States Circuit 
Court of Appeals for the Ninth Circuit. Thomas H. 
Wingate, as receiver in equity for Pacific Empire 
Holdings, Incorporated, a corporation of the State 
of Delaware, Appellant, vs. Peter Bereut, Henri 
Bercut, M. Maffei and L. R. Arnold, Appellees. 
Transcript of Record upon Appeal from the District 
Court of the United States for the Northern District 
of California, Southern Division. 


Filed September 13, 1943. 
PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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No. 10550 


In the United States Circuit Court of Appeals 
for the Ninth Circuit 


THOMAS H. WINGATE, as Receiver in Equity 
for Pacific Empire Holdings, Incorporated, a 
corporation of the State of Delaware, 

Appellant, 
Vs. 

PETER BERCUT, HENRI BERCUT, 

M. MAFFET, L. R. ARNOLD, et al., 
Appellees. 


APPELLANT’S DESIGNATION OF RECORD 
TO BE PRINTED 


The above named appellant does hereby designate 
for printing, in its entirety, the record of the above 
entitled cause as certified by the clerk of the United 
States District Court for the Northern District of 
California, Southern Division, including the follow- 
ing particular exhibits admitted into evidenee, 
namely: 

felamit’s) Wxhibits 1, 8, 9, 10, 11, 12; fo, 16, 17, 
ie, 19, 20, 21, 22, 23, 26, 28, 29, 30, 31, 32, 33, 34, 39 
and 38, omitting all other exhibits. 

Dated: San Francisco, California, September 20, 


1943. 
A. J. SCAMPINI 
L. F. MAHAN 
ELLIS & STEINDORE 
CONRAD T. HUBNER 
Attorneys for Appellant 


IVAN CULBERTSON 
Of Counsel 


982 Thomas H. Wingate vs. 


Receipt of service. 


[Endorsed]: Filed Sep. 22,1943. Paul P. O’Brien, 
Clerk. 


[Title of Circuit Court and Cause. ] 


DESIGNATION OF ADDITIONAL PORTIONS 
OF RECORD TO BE PRINTED 


Comes now appellees, Peter Bercut and Henri 
Bereut, and do hereby designate for printing the 
following additional portions of the record herein, 
namely: 

(1) Plaintiff’s and Appellant’s Exhibit 7; 

(2) Defendants’ and Appellees, Peter Bercut and 
Henri Bercut, Exhibits A, B, C, D, E, F, G, I, J, K 
and M. 

Dated: San Francisco, California, September 
30th, 1943. 

LOUIS H. BROWNSTONE 
GEORGE M. NAUS 


Receipt of service. 


[Endorsed]: ‘Filed Oct. 1, 1943. Paul P. O’Brien, 
Clerk. 


